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Epwarp Braprorp, Arrriiant, vs. A. 8S. Corn, Ap- 
PELLEE. 

1. The fact of a read having been an eld one has no weight in determining 

an application for the « tablishment « 

2. A petition for the establishmeént of a road under the statute should be 

signed by twelve or more householders, inhabitants of the county, praying 

for the establishment of a neighborhood or settlement road, and not by an 


f a road under the statute, 


individual representing his own interests. 


This case was decided at Tallahassee. 

Appeal from Leon Circuit Court. 

The opinion of the Court contains a full statement of 
the facts of the case, to which reference is made. 


Archer & Papy for appellant. 


J. B. Galbraith for appellee. 
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Bradford vs. Cole-—Opinion of Court. 








BALTZELL, C. J., delivered the opinion of the Court. 


This case arises on an appeal to the Circuit Court from 
an order of the County Commissioners of Leon county 
establishing a road. That Court having affirmed their de- 
cision, an appeal has been taken to this Court presenting 
the propriety of their action. 

The appellee Cole presented a petition, alleging that 
“there has been on the proposed route a road, run- 
ning throngh Dr. Edward Bradford’s land, of ingress 
and egress, for the last fifteen or twenty years; that it is 
the nearest road of the petitioner to Tallahassee and to 
that portion of the neighborhood in which his practice 
lays ; that it would inconvenience persons sending for him 
in his professional business as a physician and compel 
them to go some five miles farther, and he prays the 
Commissioners to give it consideration and report whe- 
ther or not the said Bradford would be damaged more by 
the road being opened or the community by its being 
closed.” To this the signature of A. 8S. Cole is attached. 
Added to this is a writing to this purport: “ We, the un- 
dersigned, residents of the neighborhood, join with A. S. 
Cole in his petition.” Signed, R. C. Williams, and some 
twenty others. 

The Commissioners appointed three persons to view 
and mark out said road and report to the Board, as the 
law directs, who reported that they had marked out a 
road, giving its course and distance, and also stating their 
belief that the road is necessary and should be estab- 
lished, and that it would be of great convenience to the 
inhabitants, and further, that it has been a neighborhood 
road for a great many years. The Board of County Com- 
missioners adopted this report, after hearing testimony 
and argument of counsel, and declared the road “a pnb- 
lic neighborhood road.” 
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Bradford vs, Cole-—Opinion o 


The fact of this having been an old road cannot have 
weight in the consideration of the case; for, if the party 
has rights through this, there is no need of his application, 
and his remedy is by indictment for obstruction, or action 
on the case, &c. We confine ourselves, then, to the appli- 
cation to establish a new road. The subject is one of 
greater interest and importance than would seem at first 
sight. The right of the citizen to his property—to his 
Jand—to have it free from the molestation and intrusion of 
others for any purposes inconsistent with his own use and 
enjoyment, has been declared and recognized in the ear- 
liest periods of English and American history. Hence it 
is said in the text-books, that “the Legislature may not 
arbitrarily strip the subject of lis property in an arbi- 
trary manner, but by giving him a full indemnification 
and equivalent for the injury thereby sustained. The 
public is considered as an individual treating for an ex- 
change. All that the Legislature does is to oblige the 
owner to alienate his possessions for a reasonable price, 
and even this is an extension of power which the Legisla- 
ture indulges with caution.”—1 Black. Com., 139. 

An American writer of eminence expresses himself 
with furce more fully as to the right with us and says: 
“In a State governed by a written Constitution, if the 
Legislature should so far forget its duty and the natural 
rights of an individual as to take his private property and 
transfer it to another when there is no foundation for the 
pretence that the public is to be benefitted thereby, snch 


an abuse of the Jaw of eminent domain would be an in- 


fringement of the letter as well as the spirit of the consti- 
tutional law and therefore is not within the general powers 
delegated to the Legislature.”—Angel on High., 59; Var. 
ick vs. Smith, 5 Paige, 137. 

The same writer again states: “The doctrine that the 
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right of eminent domain (that is, the right to take from 
the citizen his ]and,) exists for every kind ot public use or 
for such a use when merely convenient, though not neces- 
sary, does not seem to be clearly maintainable, it being too 
open toabuse. A road, if really demanded in particular 
forms and places to keep up with the wants and improve- 
ments of the age, such as its pressing demands for easier 
social intercourse, quicker political communication or bet- 
ter internal trade, and advancing with the public necessi- 
ties from blazed trees to bridle paths and thence to wheel 
roads, turnpikes and railroads. But when we go to other 
public uses, not so urgent nor difiicult to be provided for 
without this power of eminent domain, and in places 
where it would be only convenicnt but not necessary, 
strong doubts may be entertained of its applicability. 
The user must be for the people at large, for travelers, for 
all—muist be a right by the people—must be under public 
regulations as to tolls or owned or subject to be owned by 
the State.”—Angel, § 86. 

In the case of the West River Bridge Company vs. Dix, 
decided by the Supreme Court of the United States after 
elaborate argument and very mature consideration, views 
were expressed by the Court and more particularly by 
that distinguished man and eminent jurist, Judge Wood- 
bury, well deserving of regard. “Iam even disposed to 
go further and say, that if any property of any kind is not 
so situated as to be either in the direct path for a public 
highway or be really needed to build it, the inclination of 
my mind is that it cannot be taken against the consent of 
the owner; becanse, though the right of eminent domain 
exists in some cases, it does not exist in all, nor as to all 
property, but probably as to such property only as, from 
its locality and fitness, is necessary to the public use.”—4 
Myl. & Craig, 116; 1 Rail. cases, 176. 
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And also, for aught I now see, circumstances must, from 
its locality and the public wants, raise an urgent neces- 
sity forit. The public necessities are spuken of usually as 
the fit occasion to exercise the power, if it be not derived 
from them in a great degree, and the reason of the case is 
confined to them. The ancient trénoda necessitas ex- 
tended to nothing beyond such necessity. It may be and 
truly is that individuals and the publie are often exten- 
sively benefitted by private roads as they are by mills and 
mannufactories and private brides, but such a benefit is 
not technically nor substantially a public use unless the 
public has rights.—1 Rice, 858. And, in point of law, it 
seems very questionable as to the power to call such a 


corporation a public one and arm ié wit nuthority to 


Seize on private property Wwithou the cousent of its 

: ks , , 5 
owners. Again, “It is not cnough that there is an act 
of incorporation for a bridve, a turnpike or railroad to 


]. ! > ° + } ‘ bs ey alee has 
Mmuite them Wuvis Cy SU as O VE A2VIC TO take roperty con- 
4 , . 


stitutionally without the owner's consent, but their uses 
and object or interests must be what has just been indi- 
ecated—must, in their essence, character and liabilities, be 
public, within the meaning of the term public use.”—6 
Howard §S. C. RR... 545-7. 

As tothe mode of proc eding, itis Jaid down to this 
effect: * Under our institutions, no man can be deprived 
of his 1 hts, ive vy the law ot the la | « hy indein t 

’ 
of his | - and when private property is to be taken, as 
‘ i 
in this « ° i tv Us is ] f lj | the 
fortis of \ i 1a Cf i | { @ Torts have 
been ce ~ i ind ( Lill if Lue pro- 
tection of private right against publig oppre sion.”—By 


a | ? Tt» , a ‘ +] t , 2 
Edwards, Judge, 1 Barb., 280; Aneel on Iigh., § 122 
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With ail this, we are not satisfied to declare that the law 
providing fur the establishment of a neighborhood road 
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without the consent of the owner is unconstitutional. The 
point has not been made before us nor argued, and pass- 
ing upon a question of such importance should only be 
after serious deliberation and required by the stern neces- 
sities of the case. Upon other grounds, we think the pro- 
ceeding in this case is not tenable. There was no appli- 
cation to the County Commissioners for the establishment 
of a neighborhood road, nor is such established. In cases 
of application for a settlement or neighborhood road, the 
order should be for the establishment of such road, and 
not a public road. The petition should be signed by 
twelve or more householders, inhabitants of the county, 
praying for the establishment of a neighborhood or settle- 
ment road. This petition makes no such prayer and with 
difficulty may be regarded as the act of the twelve or 
more persons connected with the application. The prayer 
is to ascertain “whether Bradford would be damaged 
more by the road being opened or the community by its 
being closed.” We have said that there is no prayer, as 
directed by law, for a neighborhood road; so far from it, 
the petition sets forth a private grievance in being de- 
prived of the use of the road and being compelled to go 
to a greater distance by the individual applicant, and the 
injury of himself and his customers, his patients, (he be- 
ing a physician,) in getting his services. Now this is 
plainly an individual act and individual injury, for which 
the law gives no redress, or not such as this law pre- 
scribes. Weare not for extending to proceedings of this 
kind technical rules, or requiring more than a substantial 
compliance with the law, yet, in the present instance, we 

can but regard this objection as of the essence of the mat- 
ter and fatal to the entire proceeding; for, if mere indi- 
vidual benefit, profit, convenience or advantage is to ope- 
rate in grants of this kind,-where is it toend? ‘The mer- 
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chant, mechanic, millman, planter, will alike have interests 
to subserve by having roads to his house, store or work- 
shop, and the whole country be cut up by private roads. 
Take away the private inconvenience to petitioner and 
there is no excuse nor pretence for the road, and if he 
leaves or removes from the neighborhood, there would 
seein to be no use for the road. Rightly, the petitior 
should be by the people of the neighborhood, sctting forth 
a neighborhood necessity and praying for a neighborhood, 
not a private road. In case of objection, the proceeding 
and suit should be by these petitioners, and not by an in- 
dividual representing his own interests. 

The order and decision, as well of the Board of Coun- 
ty Commissioners as of the Circuit Court, will be re- 
versed and set aside with costs and the case remanded 
to the Circuit Court that the proceeding may be dis- 
missed. 


PEARSON, J., dissenting. 





B. R. Licnosx1 ror THE tse oF AnpREW L. O’Bazien, 
APPELLANT, vs. Exviza A. Bruce, APPELLEE. 


1. Where the husband sues for the recovery of the separate property of the 
wife, which is secured to her by the “married woman’s law,” she must be 
joined as a co-plaintiff. 

9. A married woman cannot maintain an action at law,in her own name and 
alone, for the recovery of her separate property secured to her by the 
statute. Quere.—If the husband has abandoned her or obstinately refuses 
to join her? 


This case was decided at Tallahassee. 
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Appeal from Leon Cirenuit Court. 

B. ht. Lign oi instituted an action of assumpsit for the 
ise of A. L. O’Brien on a promissory note executed by 
the appellee to Caroline M. Lignoski, of which the follow- 
ing is a copy: 

* On or before the first day of January next, I promise 


to pay to Caroline M. Li gnoski, or order, five hundred dol- 
lars, for value received, with eight per cent. interest from 


date. ELIZA A. BRUCE. 
“July 30th, 1855.” 
The declaration alleged that the defendant “made her 
promissory note in writing and delivered the same to 
Caroline M. Lignoski, then and now a married woman 


and wife of the said B. R. Lignoski, and thereby Pp omised 
to pay to the said Caroline M. Lignoski, or order > &e. 
te by ray 


“0 ' > 
without alleging any endorsement of said no 


line M. Lignoski. 

The defendant Cemnrrred to the declaration, upon the 
gronud that the action was not maintainable in the name 
of B. R. Lignoski, and, the Court below sustaining the de- 


murrer, plaintiif appealed. 
D. P. Hoque tor appellant. 
Archer & Papy for appellee. 
DcPONT, J., delivered the opinion of the Court. 


This was an action of assumpsit by the appellant, for 
the use of Andrew L. O’Brien, against the appellee as 
maker of a promissory note, payable to Caroline M. Lig- 
noski, (the wife of the plaintiff) “or order.” The note 
was not transferred by indorsement, and hence the allega- 
tion “for the use,” &c. There was a demurrer to the dec- 
laration, upon which judgment was given for the defen- 
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dant in the Court below, and the appeal is from that judg- 
ment. 

The only question arising upon this demurrer is as to 
the right of the husband under the provisions of our 
statute, passed for the protection of the rights of “ mar- 
ried women,” to maintain the action in his own name. 
The other question argued by the counsel for the appellee, 
viz: the legality of the transfer of the note to O’Brien, 
does not arise in this state of the case, and we are to deal 
with the question as though the recovery was for the bene- 
fit of the wife. What change our statute has made in this 
respect can be seen only by a critical examination of its 
several provisions. The act was passed March 6th, 1845, 
and is as follows: 

“Src. 1. Hereafter, when any female, a citizen of this 
State, shall marry; or, when any female shall marry a 
citizen of this State, the female being seized or possessed 
of real or personal property, her title to the same shall 
continue separate and independent and beyond the con- 
trol of her husband, notwithstanding her coverture, and 
shall not be taken in execution for his debts: Provided, 
however, That the property of the female shall remain in 
the care and management of her husband. 

“Src. 2. Married women may hereafter become seized 
or possesssd of real or personal property, during cover- 
ture, by bequest, devise, gift, purchase or distribution, 
subject, however, to the restrictions, limitations and pro- 
visions contained in the foregoing section. 

“Src. 38. Any married woman having separate and in- 
dependent title to property under and by virtue of this 
act, shall not be entitled to sue her husband for the rent, 
hire, issues, proceeds or profits of said property; nor shall 

3 
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the husband charge for his management and care.of the 
property of the wife. 

“Sec. 4. The husband and wife shall join in all sales, 
transfers and conveyances of the property of the wife, and 
the real estate of the wife shall only be conveyed by the 
joint deed of the husband and wife, duly attested, anthen- 
ticated and admitted to record, according to the laws of 
Florida regulating conveyances of real property.” 

These are the only provisions of the statute which would 
seem to bear upon the question under consideration. By 
a careful examination, it will be perceived that the hus- 
band’s relation to the property is affected only so far as 
the ¢itle is concerned. Zhas is secured to the wife, but 
property stands as it did 


' 
A 
+ 
t 


the care and management of the 
at common Jaw. LIfe is to have 
ment” of it, free of any charge therefor and without ae- 


ue “Scare and manave- 


count to the wile for the “rent, hire, issues, proceeds or 
profits” 


management,” which clearly implies the eustody and pos- 


of thesame. Charged as he is with the “care and 


session of the property, the logical conclusion is that he 
must be invested with the right to use such means as may 
be necessary and proper to obtain that possession. In this 
view of the act, we are of the opinion that the appropri- 
ate remedies of the common law are not affected by the 
statute, but that they remain as they were before its pas- 
sage. He is the statutory trustee of the property, with 
qualified powers, holding it for the wife as the beneficiary. 

The rule by which to determine when and in what cases 
the wife shall be joined as a co-plaintiff with the husband 
is very clearly and definitely laid down in the old books, 
however it nay have been departed from in some modern 
decisions. In Bacon’s Abridgment (Tit. Baron & Feme 
K.,) it is laid down that “in those cases where the debt or 
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cause of action will survive to the wife, the husband and 
wife are regularly to join in the action.” 

Mr. Chitty says: ‘And it is a general principle that 
that which the husband may discharge alone and of which 
he may make disposition to his own use, for the recovery 
of this he may sue without his wife.” The converse of 
the proposition is clearly implied, that if it be a demand 
which he may not discharge alone, or of which he may not 
make disposition to his own use, for the recovery of such 
demand the wife must be joined. The same anthor goes 
on to remark: “ As mere choses in action of the wife do 
not by the marriage vest absolutely in the husband until 
he reduces them into possession, and if not reduced into 
possession, she would take them by survivorship, in gene- 
ral, he cannot sue alune.”—1 Chitty’s Pleading, 32-3, 
marginal. 

In Clapp vs. Inhabitants of Stoughton, it is said: “The 
true rule is, that in all cases where the cause of action by” 
law survives to the wife, the husband cannot sue alone. 
10 Pick. Reps., 463. 

The common law fest, then, as to the capacity of the 
the right of sur- 
e wife. This being established, it tollows 


of course that as the title to the property is secured to her 


husband to sue alone, seems to rest upon 
Vi v¢ rsh ip aD th 
by the statute, and totally absolved from his marital 
rights, she must be joined as a co-plaintil? with him in all 
actions which he may bring for the recovery of her sepa- 
rate property. 
It was contended, however, by the counsel for the ap- 
pellee, that the action should have been 7n the naine of the 


} 


wife dione, and the argument was pressed ‘hat to give to 


the husband the right of recovery would be to jeopard vA 
interest of the wife. We reply, that her interest will be i 
no greater danger under this ruling than it is under a eh 
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tlement”’ in which a trustee is specially appointed, or ina 
case where the husband becomes the trustee by operation 
of law in the absence of aspecial appointment. The Court 
of Equity is always open for the protection of trust pro- 
perty, and in the case before us, if there has been a trans- 
fer of the note against the consent and wishes of the wife, 
or, should she apprehend a misappropriation of the pro- 
ceeds when recovered, upon a proper application on her 
behalf, that Court would promptly interpose for the pre- 
servation and protection of her rights. 

We are inclined to look upon these enactments as 
highly beneficial to society. In this age of extravagant 
and often reckless speculation, when fortunes are won 
and lost in a day, surely something should be done to pro- 
tect the innocent and the helpless, and we can conceive of 
no surer means of bringing these enactments into disrepute 
and of ultimately effecting their repeal and total abroga- 
tion than by pushing them to extremes. It is revolting to 
the sentiments of a refined people that the law should be 
so interpreted as to set up an “cmperium in imperio” 
and thus subvert tke foundation of the matrimonial rela- 
tion. The entire independence of the wife as a suitor in 
the public tribunals, besides its revolting indelicacy, 
would doubtless become the fruitful source of discord in 
the family and engender dissensions for which no protec- 
tion of her interests would afford any adequate compen- 
sation. The legislation of our State on this subject, we 
think, has struck the happy mean between the extreme 
exactions of the common law and the demoralizing radi- 
calism of “ woman’s rights.” Whether an abandoniment 
by the husband, or an obstinate refusal on his part, would 
authorize the wife to sue by prochien ami, we do not de- 
cide. ' 

Several of the States have, within a few years back, 
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legislated on this subject, and if there had been any de- 
gree of uniformity observed in their respective enact- 
ments, their judicial interpretations might have mutually 
served as precedents to each other. But such has not 
been the case. In New York, for instance, their acts of 
1848 and 1849 go so far as to give the wife the exclusive 
control of the property and of the rents, issues and protits 
thereof, and also authorizes her to alienate and dispose of 
the same entirely independent of the concurrence otf the 
husband; and, as if with a design to put the intention of 
the Legislature beyond dispute, it is provided in the latter 
act that property settled on the feme covert by deed of 
trust shall be conveyed and given up to her by the trus- 
tee “on her written application, accompanied by a certi- 
ficate of a Justice of the Supreme Court that he has ex- 
amined the condition and situation of the property and 
made due enquiry into her capacity to manage and con- 
trol the same.” 
band is totally ignored, and it is not at all strange that, 
under these provisions of their statute, the Supreme Court 
should have held to the capacity of the wife to sue alone 
in a Court of law for the recovery of any portion of her 
property.— Vide Smart vs. Comstock, 24 Barb. S. ©. 
Reps., 411. 

The same doctrine is held in Alabama, but the right to 
ste alone is expressly given by section 2,131 of the Code, 
In the case of Pickens and wife vs. Oliver, the Court say: 


In that State, the existence of the hus- 


“ Unaided by the provisions of the Code, the right which 


a married woinan has in her separate estate cannot be re- 
garded or enforced in her name in a Court of law. The 
trustee named in the instrument, if one is named, or, if 
none be named, her husband holds and asserts the legal 
title.’—Pickeus and wife vs. Oliver, 29 Ala. Reps. N, S 
528; Gibson vs. Marquis and wife, #4., 668. 
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We have not been able to find that the question as to 
the capacity of the wife to maintain an action at law has 
ever been mooted in the Courts of Mississippi, where 
there is a statute similar in its provisions to ours. That 
she may not be sued upon her contracts in a Court of law 
has been fully settled in the adjudications of that State. 

Let the judgment of the Court below, sustaining the 
demurrer to the plaintiff’s declaration, be affirmed with 
costs. 





Mary Ann Jones AND oTHERS, APPELLANTS, vs. Tnomas 
D. Dexter, Apuimistaror or Carortne V. Suumer- 
LIN, DEC’D, AND OTHERS, APPELLEES. 


1. The act of 1828, which adopts the provisions of the law fegulating de- 
ecents as furnishing the rule for the distribution of personal estate, was 
intended to refer to any law of descents which might be in force at the 
time that the right to the distribution might become vested. 

2, The two provisos contained in the act of 1829 regulating descents, and 
which ¢onstitute paragraphs ten and eleven of section one in Thompson's 
compilation, do not apply to the distribution of personal estate of an iufant 
dying under the age of twenty-one. 

$. Where the provisions of an act are adopted by a general reference, the 
act will receive a more liberal construction than if originally passed with 
reference to the particular subject. 

4. Where a statute has been enacted with special reference toa particular 
subject and by another statute its provisions are directed in gencral terms 
to be applied to another subject of an essentially different nature, the 
adopting statute must be taken to mean that the provisions of the original 
etatute shall be restrained and limited to such only as are applicable and 
appropriate to the new subject. 


This case was decided at Tallahassee. 
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Appeal from Columbia Circuit Court. 

Caroline V. Summerlin, daughter of complainant Mary 
Ann Jones, died an infant possessed of considerable per- 
sonal estate, derived from her father Jacob Summerlin, 
deceased. Jacob Summerlin, at his death, left two chil- 
dren by his marriage with said Mary Ann Jones, one of 
whom was the said Carvline V. Summerlin, dec’d. He 
also left five children by a former marriage. After the 
death of said Jacob Summerlin, the complainant Mary 
Ann intermarried with James S. Jones, and by this mar- 
riage had three children at the time of the death of said 
Caroline V.Summerlin. At her death, therefore, Caro- 
line V. Summerlin Jeft her mother Mary Ann Jones, the 
surviving child of the marriage of Jacob Summerlin, de- 
ceased, with complainant Mary Ann Jones, being a sister 
of the whole blood, the five children of the first marriage of 
Jacob Summerlin, deceased, being brothers and sisters of 
the half blood by the father’s side, and the three children 
of her mother Mary Ann Jones by her marriage with 
James S. Jones, being brothers and sisters of the half 
blood by the mother’s side, as her heirs at law. 

The bill of complaint was filed by Mary Ann Jones and 
her three children by her marriage with James 8. Jones 
against the other heirs at law and against Thomas D. Dex- 
ter, who became administrator of the estate of Caroline V. 
Summerlin, dee’d, claiming that the estate personal of said 
Caroline goes in distribution to her mother, brothers and 
sisters, the mother and sister of the whole blood taking 
whole portions and the brothers ad sisters of the half 
blood on both sides taking half portions. 

The defendants demurred to the bill of complaint, which 
demurrer being sustained, complainants appealed. 


Archer & Papy and JZ. Whit Smith for appellants. 
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Sanderson & Forward for appellees. 
DuPONT, J., delivered the opinion of the Court. 


This case presents for the consideration and determina- 
tion of the Court the important and interesting question as 
to.the rule to be observed in. the distribution of the per- 
sonal estate of one dying in infancy. - 

In the year 1822, at the first session of the Territorial 
Legislature, then denominated the “ Legislative Council,” 
an act was passed known as the act regulating descents. 
This act coutinued on the statute book until the session 
held in the year 1828, when it was re-enacted by epera- 
tion of the statute generally designated the “ condensation 
act.” That condensation act expressly repealed all acts 
theretofure passed which should not be enumerated in its 
body, and expressly re-enacted all such as should be so 
enumerated by their respective titles. Amongst the acts 
so enumerated was this act of 1822. At the same session 
of the Legislature in 1828, an act was passed directing the 
mode in which personal property should be distributed. 
The provision of that act is as follows, viz: “That, after 
all debts and legacies have been paid, the property re- 
maining in the hands of the executor or administrator 
shall be distributed according to the provisions of the law 
regulating descents.” 

In the following year (1829,) and at the succeeding ses- 
sion, the Legislature passed a new act to regulate descents 
and repealed the old act upon that subject. The new act 
embodied substantially the provisions of the old act, but 
contained as “ provisos” two sections not embraced in it. 
These provisos constitute paragraphs 10 and 11 of section 
1 in Thompson’s compilation, and are in the following 


words, viz: 
“10. Provided, however, and be tt further enacted, That 
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whenever an infant shall die without issue, having title to 
any real estate of inheritance derived by gift, devise or 
descent from the father, and there be living at the death of 
such infant his father, or any brother or sister of such in- 
fant on the part of the father or paternal grandfather or 
grandmother of the infant, or any brother or sister of the 
father, or any descendant of any of them, then such estate 
shall descend and pass to the paternal kindred, without 
regard to the mother or other maternal kindred of such 
infant in the same manner as if there had been no such 
mother or other maternal kindred living at the death of 
the infant, saving, however, to such mother any right of 
dower which she may have in such real estate of inheri- 
tance. 

“11. And where an infant shall die without issue, hav- 
ing title to any real estate of inheritance derived by gift, 
devise or descent from the mother, and there be living at 
the death of such infant his mother or any brother or 
sister of such infant on the part of the mother, or the ma- 
ternal grandfather or the grandmother of the infant, or 
any brother or sister of the mother, or any descendant of 
any of them, then such estate shall descend and pass to 
the maternal kindred without regard to the father or 
other paternal kindred of such infant in the same manner 
as if there had been no such father or other paternal kin- 
dred living at the death of the infant, saving, however, to 
such father the right which he may have as tenant by the 
courtesy in the said estate of inheritance.” 

It is upon the construction and application to be given 
to the first proviso that the question arises in this case. 
The facts of the case are briefly these: Jacob Summerlin 
died in Columbia county, in the State of Florida, leaving 
as his widow Mary Ann, (now Mary Ann Jones.) Prior 
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to his marriage with the said Mary Ann, he had bya 
former marriage several children, and several also by the 
said Mary Ann after his intermarriage with her, all of 
whom are defendants in this cause. At the time of his 
death he was possessed of a large personal estate, which 
was distributed in due course of law to his several chil- 
dren by both marriages. Mary Ann, the widow, after- 
wards intermarried with James 8. Jones and has had by 
him three children, who, together with their mother, are 
the complainants in the bill. Caroline V. Summerlin, one 
of the children of the said Mary Ann by her first husband 
Jacob Summerlin, died an infant under the age of twenty- 
one years, leaving a considerable personal estate in the 
hands of her guardian, upon which estate Thomas D. 
Dexter, one of the defendants, administered. It is for the 
distribution of this personal estate that the bill has been 
filed. The Chancellor decided, that the “ proviso,” before 
referred to as being contained in the act regulating de- 
scents, was applicable to and formed the rule for the dis- 
tribution of personalty, and that, as the property was de- 
rived immediately from the father, the mother and her 
children by her intermarriage with Jones were excluded 
from’ any participancy in the same. From that decision 
the appeal to this Court has been taken. 

Two positions are assumed by the counsel for the ap- 
pellants: Ist, That the act regulating descents, of 1822, 
furnishes the rule for the distribution of the personal 
estate; 2nd, That even if it should be decided that the 
act of 1829, and not the act of 1822, is to be taken to fur- 
nish the rule, yet the provisos contained in that act and 
above recited are inapplicable and never were designed 
by the Legislature to refer to personal property. The con- 
verse of these propositions is held by the counsel for the 

appellees, and upon their resolution depend the rights of 
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the respective parties. The point in issue has never be- 
fore been brought before this Court, and its importance 
has claimed, as it has received for it, our most anxious 
and mature deliberation. 

The point first to be considered is, whether the prior act 
of 1822 or the subsequent one of 1829 shall be taken to 
furnish the rule for the distribution of the personalty. In 
order to fully appreciate the difficulty of the question, it 
must be noted that we have no distinct and independent 
statute prescribing a rule for the distribution of personal 
estate, but that the rule has been inaugurated by an act 
simply adopting in general terms “the provisions of the 
law regulating descents.” It must be further noted, that 
the adopting statute was passed in 1828, which was after 
the date of the first statute of descents and prior to the 
passage of the second. Hence the difficulty of determin- 
ing to which of these acts reference is to be had for the 
rule. . 

In tracing the history of our legislation upon this sub- 
ject, it will be found that provisions similar, though not 
identically the same as the two *‘ provisos” contained in 
our statute of 1829, are embraced in the act of Virginia, 
which was intended to regulate the descent of real estate 
in that State, and that, as with us, they adopted the law of 
descents as furnishing the rule for the distribution of per- 
sonal property. These provisions in the Virginia statute 
of descents were adopted by the State of Kentucky upon 
the occasion of her admission into the confederacy, and 
from the similarity of the phraseology of the two “ pro- 
visos ” to be found in our act of 1829, it is quite probable 
that the idea was borrowed from the legislation of those 
States. In the mutations which occurred in their legisla- 
tion upon the subject of descents, the question now under 
consideration arose in both States and was adjudicated by 
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their respective Courts of Appeal. In both of those States 
it was decided that the act of descents which was in force 
at the date of the act which adopted the provisions of the 
law regulating descents as the rule for distribution should 
be taken to be the act referred to. Upon reference, how- 
ever, to the arguments of the Judges who delivered the 
opinions in those cases, it will be found that they based 
their decision mainly upon the ground that the prior act 
was particularly referred to in the adopting statute dy its 
title.—Tomlinson vs. Dillard, 3 Call’s Reps., 93; Tomlin- 
son vs. Dillard, 1 Munf. Reps., 183; Pinkard et al. vs. 
Smith and wife, Littel’s Select. Cases, 331. 

In the construction of our statute of 1828, we are wholly 
relieved from the pressure which bore upon the Virginia 
and Kentucky Courts, growing out of the particular phrase- 
ology of their adopting acts. Our statute makes no refer- 
ence to any particular act, by its title or otherwise, but 
uses the broader and more comprehensive term “daw ”— 
“the Jaw regulating descents.” The term “law” is more 
general than the term “act,” and is of much more exten- 


sive signification, and especially so in its application when 


the latter is limited and qualified by the designation of its 
title. Had the Virginia and Kentucky acts been thus 
general, there is the strongest reason to conclude, from in- 
timations to be gathered from the opinions delivered in 
the cases, that the determination of this point would have 
been the reverse of what it was. Dut, upon principle, we 
are well satisfied that such should be the decision of the 
point in this case. It would be monstrous indeed to hold, 
that because the provisions of a statute, especially enacted 
with reference to a particular subject, had been, by mere 
adoption in general terms, applied to a subject of an 
essentially different nature, those provisions still con- 
tinued in force in relation to that other subject, notwith- 
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standing the original act should have been expressly re- 
pealed. The bare announcement of the proposition fur- 
nishes its own condemnation. It is illogical and wholly 
incompatible with any idea of sound reason. ‘ We are not 
unaware that there are instances where a repeal of the 
original act operates no further than to affect the original 
subject, and that its provisions may still retain their 
vitality so far as they apply to the new subject notwith- 
standing the repeal; but this is not of that class of cases. 
Our conclusion, then, upon the jirst point is, that the act 
of 1828 was designed to refer to any law of descents which 
might be in force at the time that the right to the distri- 
bution vested. Under this ruling, we decide that the pro- 
visions of the act of 1829 are to be taken as furnishing 
the rule for the distribution of the personalty belonging to 
this estate so far as those provisions may be found to be 
applicable. This brings us to the consideration of the 
second point proposed, viz: the applicability of the two 
‘“‘ provisos ” contained in that act to personal estate. 

The books furnish rules for the construction of statutes 
as multiplied and various almost as are the statutes them- 
selves. These rules are.the work of ages. They have 
been inaugurated and brought into practical application 
by the exigencies of past adjudications, and all designed 
to subserve one grand object—the ascertainment of the 
legislative will. And while a great Judge—one of the 
lights of the English bench—has said, that as new cases 





shall arise so must new rules be necessarily applied, we 
are inclined to the belief that the present body of rules 
will be found amply sufficient to meet any case of con- 
struction that can possibly arise. Indeed, we are inclined 
to look upon what are usually denominated “ rules ” rather 
as “principles” deduced from, than as the rules them- 
selves. In this view of the subject, we can perceive no 
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necessity for adding to the admirable, comprehensive and 
well-defined rules which have been announced by the two 
masters of the common law, Coke and Blackstone. With- 
out encumbering the argument with a formal discussion of 
these rules, it will suffice to state a few of the principles 
which have served to guide us to the conclusion at which 
we have arrived upon the point now under discussion. 
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It is laid down, that “‘a remedial act shall be so con- 


strued as most effectually to meet the beneficial end in 
view and to prevent a failure of the remedy. As a gene- 
ral rule, a remedial statute ought to be construed liberally. 
Receiving an equitable or rather a benignant interpreta- 
tion, the letter of the act will be sometimes enlarged, 
sometimes restrained, and sometimes, it has been said, the 
construction made is contrary to the letter, which should 
be read, wltra the letter and confined to ancient statutes. 
Thus it is laid down that a statute may be extended to 
other cases within the same mischief and occasion of the 
act, though not expressly within the words.”—Dwarris on 
Statutes, 614. 


“Tt is a sound rule of construction, but applicable ” 


(said Lord Denman in a recent case) “to modern as well 
as to ancient statutes (perhaps, indeed, more so from ne- 
cessity, in consequence of the looseness of expression 
which now prevails,) that in the construction of general 
references in acts of Parliament, such reference must be 
made only as will stand with reason and right.” ‘Where 
@ provision is in its original and natural application limit- 
ed in respect to time and place, it is to give to general 
words of incorporation a meaning contrary to reason, and 
it may be to justice, to hold that they apply to it.”— 
Dwarris on Statutes, 602, citing 2 Inst., 287; 6 Q. B. 
Reps., 343. ' 


“ A clause of reference to an excise statute was held to 
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extend only to the general powers and provisions of that 
law, and not to every particular clause.”—Dwarris on 
Statutes, 602. 

“The fair construction,” said Ashurst, J., ‘* to put upon 
the clause of reference in question ” (which was a general 
clause) “seems to be this, that all the general powers and 
provisions given and made in acts pari materi shall be 
virtually incorporated in this, but that such provisions as 
are always considered as special provisions shall not.”— 
Lb. 

The doctrine to be deduced from these citations, and 
which is peculiarly applicable to the construction of our 
statute is, that where the provisions of a statute are 
adopted by general reference, it will receive a more 
liberal construction than if originally passed with refer- 
ence to the particular subject. 

“In applying rales for interpreting statutes to questions 
on the effect of an enactment, we can never,” says Vat- 
tel, “safely lose sight of its object. That must be the 
truest exposition of a law which best harmonizes with its 
design, its objects and its general structure.””—Dwarris on 
Statutes, 556, citing Vattel, bk. 2, ch. 17, § 285. , 

With all the light afforded us by the very able argu- 
ment of the counsel for the appellees, we have found it 
quite impossible, under the guidance of these principles, 
to resist the conclusion that it never was the intention of 
the Legislature, in adopting “the law regulating descents” 
as a rule for the distribution of personal property, that the 
‘provisos ” in the act of 1829 should be taken to apply. 
In arriving at this conclusion, we have not been unmind- 
ful of the caution contained in the suggestion as to the 
unsettling of estates, but we are yet to be satisfied that 
such would be the effect of this ruling; for, considering 
the brevity of our political existence and the extreme 
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rarity of estates thus derived, there cannot, in the nature 
of things, be much cause for apprehension on that score. 
At any rate, it is the imperative duty of this Court to an- 
nounce the law as it is, and not to be deterred from its 
duty by considerations so remote and uncertain. 

The nature of the property and the title by which it is 
held, to say nothing of the peculiar inapplicability of the 
saving clauses in those provisos, show conclusively to our 
minds that it could not have been the design of the Legis- 
lature that they should apply to personal property. If we 
look to the transitory nature of that species of property, it 
must be acknowledged that it is unsusceptible of any 
marks by which it could be traced to either the father or 
the mother as the source of acquirement. By what marks 
of designation could stocks be traced? How would we 
proceed to identify money? Could any means be devised 
to trace the origin of a stock of horses, cattle, hogs, sheep, 
&e., &c.? Even slaves themselves, held, as they may be, 
independent of the muniment of a paper title, may, in the 
lapse of years, be subjected to such changes as to render 
their origin extremely doubtful and uncertain. 

But if the nature of the property furnishes an argument 
against the applicability of these provisos, what shall be 
said of the ¢céle by which it is holden? It would be unjust 
and highly offensive to the legislative branch of the gov- 
ernment to presume that they were ignorant of the princi- 
ples of the common law as applicable to this species of 
property, and yet such must be the conclusion, if we hold 
that they intended to apply these provisos to that kind of 
property ; for, to what purpose would they establish such 
a rule for its distribution, when, by the canons of that law, 
all the personal property of the wife becomes the hus- 
band’s by the act of marriage? If the provisos are to have 
the application contended for, we must attribute to the 
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Legislature either a total ignorance of this principle of the 
common law or the perpetration of a very senseless act of 
supererogation. Lut, to avoid this category, it has been 
suggested in this connection that the provisos referred to 
ought to be so constrned as to admit of the enquiry whe- 
ther the particular property was brought into the mar- 
riage by the father or by the mother. The answer to that 
suggestion is, that that gvestion is at rest in this Court, it 
having been authoritatively settled in the well-considered 
case of Smith et al. vs. Croom et al.—7 Flo. Reps., 81. It 
was ruled in that case, after a most elaborate discussion 
pro and con by counsel of the highest character, assisted 
by two eminent jurists from South Carolina and Georgia, 
that the words “ gift, devise or descent from the father,” 
or “ from the mother,” occurring in the provisos embraced 
in the act of 1829, contemplated an ¢mmediate and not a 
mediate descent. In other words, that the statute was to 
be so construed as to limit the taking by the infant to the 
parent from whom his title was dmmediately derived. 
Now, it is perfectly manifest and beyond all controversy, 
that, with respect to the real/y, the Legislature designed 
that these two provisos should be perfectly reciprocal ; 
that if the estate came to the infant from the father, it 
should upon his decease go to the paternal kindred; and 
if, on the other hand, it came from the mother, it should, 
under like circumstances, go to the maternal kindred, 
This principle of rec¢procity is so patent upon the face of 
the statute, that no one has ever attempted to question it 
with reference to the realty. It is the prominent charac- 
teristic of the enactment, standing out in such bold relief 
as to hush every whisper of dissent. If this be so, with 


what show of reason can the Court be called upon to ap- 
ply this enactment to the personality, when, from the very 
5 
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nature of the property and the laws governing the same, 
this principle of reciprocity cannot prevail? To give such 
an interpretation would be to make the adopting act of 
1828 speak a language wholly foreign to the manifest in- 
tention of the Legislature. In support of this view, we 
refer to Dwarris on Statutes, where it is said, that “the 
words of an act are always to be modified by reference to 
the subject about which it is conversant.” 

“In construing an act of Parliament, the same rules of 
construction must be applied as in the construction of 
other writings; and if the subject-matter to which an act 
of Parliament applies be such as to make a given con- 
struction of its clauses impossible or irrational, ‘I can- 
not,’ said Wigram, V. C., ‘fora moment doubt the right 
or the duty of the Court to have regard to such subject- 
matter as necessarily bearing upon the legal construction 
of the act. This is invariably done in the construction of 
wills and deeds, and the same principles are correctly ap- 
plicable to the construction of an act of Parliament. ”~ 
Dwarris on Statutes, 508, 581, citing Salkel vs. Johnson, 1 
Hare, 210. 

And again: “In construing the words of an act of Par- 
liament and collecting from them the intentions of the 
Legislature, the terms are always to be understood as 
having a regard to the subject-matter, for that, it will be 
remembered, will always be in the eye of the framer of the 
law and all his expressions directed to that end.”—J®. 

From the principles thus announced, it is not difficult to 
deduce the rule, that where a statute has been enacted 
with special reference to a particular subject, and by an- 
other statute its provisions are directed in general terms 
to be applied to another subject of an essentially different 
nature, the adopting statute must be taken to mean that 
the provisions of the original statute shall be restrained 
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and limited to such only as are applicable and appro- 
priate to the new subject. If such qualification be not 
observed, then with reference to the construction of this 
statute the absurdity is involved of giving to the mother 
“dower” and to the father “courtesy” in the personal 
estate of the infant, for both of these rights are secured 
by the saving clauses of the respective sections. How 
can either of these rights be predicated of personal pro- 
perty? The terms used are purely technical, and the 
rights saved pertain exclusively to real estate. If, then, 
the saving clauscs may be rejected when about to deal 
with the personalty, (as they must be,) we can discover no 
good reason why the entire proviso may not be also re- 
jected as wholly inapplicable to the subject-matter to be 
affected. 

Although not insisted upon, or even referred to, in the 
brief furnished by the appellees, it was, however, admit- 
ted by the counsel for appellants, that the provisos to be 
found in our act of 1829, and now under consideration, are 
copies from the Virginia act of 1792. Upon this admis- 
sion, the suggestion has been made to the effect that, hav- 
ing adopted the Virginia act as a part of our statute law, 
we are bound by the interpretation given to it by the 
Courts of that State. 

We are aware that it has long been the current and 
prevalent opinion of the profession that the two provisos 
embraced in our act of descents owe their paternity to 
the act of Virginia of 1792, but, upon a critical compari- 
son of the two acts, this will be found to be an error. Our 
act has already been set out at large in this opinion, and, 
for greater facility of reference, we here set out the sec. 
tions of the Virginia act: 

*“ Where an infant shall die without issue, having title 
to any real estate of inheritance, derived by purchase or 
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descent from the father, the mother of such infant shall not 
succeed to nor enjoy the same, nor any part thereof, if 
there be living any brother or sister of such infant, or any 
brother or sister of the father, or any lineal descendant of 
either of them, saving, however, to such mother any right 
of dower which she may claim in the said real estate of 
inheritance. 

“Where an infant shall die without issue, having title 
to any real estate of inheritance, derived by purchase or 
descent from the mother, the father of such infant, nor any 
issue which he may have by any person other than the 
mother of such infant, shall succeed to and enjoy the 
same, or any part thereof, if there be living any brother 
or sister of such infant, or any brother or sister of the 
mother, or any lineal descendant of either of them, saving, 
however, to such father the right which he may have as 
tenant by the courtesy in the said estate of inheritance.” 

It is perfectly obvious to the most cursory inspection 
that the enactment of the two States upon this subject is 
totally different, at least in point of phraseology, and 
every lawyer knows the controlling influence which the 
peculiarity of language always exerts in a-matter of con- 
struction; but it is not in phraseology alone that they dif- 
fer. The difference exists in matter of substance likewise ; 
for, while by the Virginia statute the succession in the 
right line ascending extends to and includes only the 
father and the mother, by our statute the “grandfather and 
grandmother” are embraced. In the face of such obvious 
variances between the legislation of the respective States 
upon this subject, how, with any show of reason, can it be 
said that we have adopted the legislation of Virginia ? 

Again: The variance in the legislation of the two States 
is not confined alone to the provisos contained in the re- 
spective statutes of descents. It is equally and, if any- 








TERMS HELD IN 1859. 991 











Sansa et + all. vs. ‘Destes ote r, et al.—Opinion of Court. 











thing, more marked in the acts which profess to adopt 
these acts as furnishing the rule for distribution. The 
adopting act of Florida is in these words: 

“ After all debts and legacies have been paid, the pro- 
perty remaining in the hands of the executor or adminis- 
trator shall be distributed according to the provisions of 
the law regulating descents.’ “Thom. Dig., 191. 

The adopting statute of Virginia is as follows, viz: 

“If there be no wife, then the whole of such surplus 
shall be distributed in the same proportion and to the 
same persons as lands are directed to descend in and by 
an act of the General Assembly entitled an act to reduce 
into one the several acts directing the course of descents.” 

While our act, in its reference to the law regulating de- 
scents, is as general as it could be made, the act otf Vir- 
ginia is as special and definite in its designation of the 
** proportions ” and the ‘* persons ” to take as it was in the 
compass of language to make it. To ascertain what weight 
these particular words had in conducting to the conclu- 
sion arrived at in the case of Tomlinson vs. Dillard, before 
referred to, it is only necessary to refer to the language of 
the several Judges who delivered opinions in the same; 
for, it will be admitted that they all desired that the law 
should have been the other way. So great indeed was 
their anxiety and so urgent their recommendation, that at 
the very next session of the Legislature the law was 
altered to meet their views. Fleming, J., said: “The 
language of the acts of Assembly Igaves no room for criti- 
cism. That concerning the course of descents excludes 
the mother in terms from any share in the real estate, and 
that concerning distributions, passed at the same session 
of the Legislature, has declared that the personal property 
shall be distributable in the same manner and go to the 
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same persons with the real estate. This fixes that the 
same persons are to take both estates.” 

_ Carrington, J., referring to the language of the act, said: 
“This declaration leaves no room to doubt; fur it is a 
clear expression of the legislative will that there shall be 
no distinction as to the persons who are to take, whether 
the estate be real or personal.” 

Pendleton, Pres., used this language: “ But the words 
of the law appear to me to be too strong to admit of any 
construction by this Court, as they expressly direct that 
the personals shall go to the same persons as lands go to 
under the new law of descents.” 

Roane, J., one of the most eminent jurists of that day, 
dissented from the judgment of the Court, and, totally re- 
pudiating the idea of the applicability of these provisos to 
a case of distribution, concluded his masterly argument 
in the following language: “ My conclusion, then, is, that 
the act of descents merely gives the general rule for the 
distribution of personal property by reference to the act of 
descents, but that, taken as well in relation to other laws 
or statutes as to considerations which are equal to such 
laws or statutes, it is only lew sub graviori lege. I will 
not bottom myself upon the mere letter of the statute (and 
that, too, couched under only general words of reference) 

and obstinately contend for a construction which is repro- 
bated by the actual nature of the subject, confronted by 
so many absurdities, contradictions, inconveniences and 
incongruities, and the consequences of which will operate 
undoubtedly against the manifest cxtention of the Legis- 
lature.” 

» The Kentucky case of Pinkard vs. Smith, before cited, 
however it might affect the argument upon the point first 
discussed, can have no bearing upon the one now under con- 
sideration, viz: “The applicabilitg of the provisos to the 
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personal estate.” By that case it was ruled that the Vir- 
ginia act of 1785, which had been adopted by the Legisla- 
ture of Kentucky upon her admission into the eonfeder- 
acy, was the particular act referred to in their statute 
making the course of descents the rule for the distribution 
of personal property. The provisions concerning the estate 
of a deceased infant were not incorporated in that act 
and, consequently, this point could never arise in that 
State. 

That we shall declare the intention of the Legislature 
by adopting the conclusion at which we have arrived, we 
are fully satisfied. This construction of the statute is emi- 
nently just and proper. It is consonant with the best 
affections of the heart and commends itself to the general 
approval of mankind. 

Let the decree of the Chancellor be reversed and seé 
aside, and let the cause be remanded to the Court below, 
with instructions to proceed therein upon principles con- 
formable to the views expressed in this opinion. The 
costs of this appeal to be paid by the appellees. 


BALTZELL, C. J., dissenting: 


Not concurring with the majority in the decision made, 
it is incumbent upon me as an act of duty to set forth the 
grounds of my dissent. 

There is no difficulty as to the facts of the case, which 
are agreed to be as follows: Jacob Summerlin departed 
this life some years since, leaving a large estate, both real 
and personal, which was divided among his widow and 
seven children. One of these children, Caroline Summer- 
lin, died in infancy, after her father, leaving considerable 
personal property derived and inherited from him, which 
is the subject of the present controversy. His widow 
intermarried with James 8. Jones, by whom she has 
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three children, by whom and the wife this suit is institu- 
ted to recover full shares of this property, claiming to be 
entitled thereto as distributees and heirs of Caroline Sum- 
merlin in common with the other children of Jacob Sum- 
merlin. 

The law of the case is as follows: ; 

*‘ Property remaining in the hands of the executor or 
administrator, after all debts and legacies have been paid, 
shall be distributed according to the law of descents.”— 
Thompson, 191. 

The law of descents, so far as it is applicable, is in these 
words : 

‘‘ Whenever any person, having title to any real estate 
of inheritance, shall die, it shall descend in parcenary to 
the male and female kindred in the following course: that 
is to say, if there is no father, then to his mother, brothers 
and sisters and their descendants, or such of them as there 
be: Provided, however, That whenever an infant shall 
die without issue, having title to any real estate of inheri- 
tance derived by gift, devise or descent from the father of 
such infant, and there be living at the death of such infant 
his father or any brother or sister of such infant on the 
part.of the father, then such estate shall descend and pass 
to the paternal kindred without regard to the mother or 
other maternal kindred living at the death of the infant; 
saving, however, to such mother any right of dower which 
she may have in such real estate of inheritance.” —Thomp., 
188-9. 

Very clearly the express words of the law give the pro- 
perty of this infant, Caroline Summerlin, derived from her 
father, to her brothers and sisters on the father’s side, the 
Summerlins, and not to her mother, Mrs. Jones, nor to her 
children by Jones. 

Not because there is actual difficulty, (for, with due det- 
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erence, I think the case is too plain to admit of argument,) 
it may be necessary to refer to the state of the law when 
the act of 1829, as to descents, was passed. 

One of the first laws passed by the Territorial Legisla- 
ture, as early as the 12th of August, 1822, was “a law 
regulating descents.” During the same session, also, was 
passed the law quoted as to the distribution of the per- 
sonalty, which has remained in force all the time. In 
1829 a law was passed containing the leading sections of 
the act of 1822, but with some new provisions. By this 
law of 1829, “ail acts and parts of acts now in force and 
coming within its provisions were repealed.”—Duval, p. 
363. So far, then, as the law of 1829 repeals that of 1822, 
to that extent the latter thereafter ceased to be arule of 
action, so that the inquiry is an important one, to ascertain 
what was repealed. There were no provisions, such as the 
10th section of the law of 1829 quoted above, with the 
11th, making a like regulation as to the property derived 
from the mother, in the law of 1522, so that by it the per- 
sonalty certainly (if not the realty) passed to the mother and 
brothers and sisters, whether of the whole or half blood, 
as by the statute and common law of England.—1 Will., 
252; 2 Will. on Ex’ors, 925. The incorporation of these 
provisions in the law of 1829, and the express repeal of all 
acts and parts ef acts then in force and coming within its 
purview, abrogated this descent to the mother and brothers 
and sisters as existing by the law of 1822. 

The mischief under the old law would seem to have 
been the giving the property to those not connected by 
blood with the person from whom it was derived. The 


remedy was the passage of a law with clauses prohibiting 

such transfer, and by the primary canon of construction it 

is declared to be “the duty of the Judges at all times to 
6 
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make such construction as should suppress the mischief 
and advance the remedy, putting down all subtle inven- 
tions and evasions for the continuance of the mischief e% 
pro privato commodo, and adding force and life to the cure 
and remedy, according to the true intent of the makers of 
the act, pro bono publico.”—1 Black., 87; Dwar. on Stat., 
717. 

How a provision that has been expressly and directly 
repealed can be made to confer a right of property, is 
wholly beyond my powers of comprehension. The 10th 
and 1ith sections do not apply to personalty, it is said, 
because of its nature, the difficulty of identifying it, the 
title by which it is holden, and, still farther, for want of 
reciprocity. As to the two former, no difficulty exists in 
this case, as all the property of the infant is admitted to 
have been derived from the father. It is strange that all 
the objections did not occur to the Legislature to prevent 
the passage of the law—stranger still, that in practice in 
no case for near thirty years since its enactment has com- 
plaint been made on this account. By common consent of 
lawyers, judges and people, this has been the settled con- 
struction, and estates during all this time have been set- 
tled and adjusted and rights derived and acquired under 
it. Our digests and compilations have been on this under- 
standing. These same objections, scarcely varying in lan- 
guage or form of expression, were stated by one of the 
Judges of the Court of Appeals of Virginia and earnestly 
insisted on, but overruled by four of his associates, and 
again urged on other occasions and overruled upon stat- 
utes almost identical with ours. 

Thus Fleming, Judge: “It is in vain, therefore, to urge 
the confusion and difficulties which it is said must ensue 
from this mode of interpreting the law, because the Court 
are bound down by its positive precepts and have no dis- 
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eretion in the matter; for, whatever latitude a Court may 
think proper to indulge where the expressions are ambigu- 
ous, they certainly have no right to do so when the words 
are clear; but if inconveniences follow from a literal con- 
struction, they must be redressed by the Legislature and 
not by the Court, who are not to torture the words in or- 
der to discover meanings which the Legislature never had, 
but are to preserve the plain import of the statute without 
regard to the consequences.” Carrington, Lyons and Pen- 
dleton, President, expressed themselves more strongly to. 
the same effect.—3 Call, 115. Another effort was made 
before the same Court in favor of the same views, but with 
less success than on this occasion, as not one of the Judges 
favored the objections—1 Munford, 183; 2 Munf., 279. 

In Kentucky a similar statute and similar provisions 
were enfored. In this State a distribution was decreed to 
the same effect.—Yeoung’s adm’r vs. McKinnie, 5 Florida, 
542, 551. And yet these exploded notions of a single 
Judge, uttered in 1801, denounced by his own Court of 
four to one, condemned by the action of other Courts and 
not followed anywhere, are fixed upon as the views of the 
action of this Court in direct opposition to rules and prin- 
ciples declared over and over again as applicable to such 
subjects. One of these is, that where a statute is in the 
terms of the law of another State, or of an English statute, 
the construction of their Courts is to be regarded as much 
so as if it had been detailed at length in the statute.— 
Reeves on Descents, 26. 

If the provisos of the 10th and 11th sections are not in 
force as to the personalty, how are they to be separated 
and detached from the section to which they pertain ? 
They are part and parcel of the third section, under which 
the mother, brothers and sisters derive their descent, and 
may no more be dispensed with than the section itself. 
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If one is stricken out and disregarded the other must be so 
too, otherwise the anomaly is presented of an enactment 
carried into effect stripped of a leading and direct pro- 
vision qualifying it in a most important and essential 
point. The statute says the property shall go to the 
mother, brothers and sisters, provided that when it is 
derived from the father it shall go to the paternal kindred, 
and not to the mother, and from the mvuther to the mater- 
nal kindred. Now by what process is a part of the stat- 
ute saved and enforced and the other destroyed or disre- 
garded? If availing for the personalty in the one case, 
why not in the other? ‘The effect of repealing a statute 
is to obliterate the statute repealed as completely as if it 
had never passed, and it must be considered as a law that 
never existed except for the purpose of those actions or 
suits commenced, prosecuted and concluded while it was 
an existing law.”—Smith’s Con., 889; Key vs. Godwin, 4 
M. & C., 341, 351. 

Now, considering the act of 1829 and the law for distri- 
bution of the personalty together, without reference to the 
act of 1822, can any doubt exist as to the operative force 
and influence of the provisos—the 10th and 11th sections— 
as to personalty? There seems to me to be an entire mis- 
conception as to the subject of reciprocity. What can 
there possibly be between these complainants and the 
the children of Jacob Summerlin? Reciprocity would 
dictate, if Jones’ children succeed here, that the Summer- 
lins would share with the children of Jones in case of 
their deriving property from their father or mother, and 
yet is anything of this kind pretended ? 
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TatLanwAsseE Rair-Roap Company, APPELLANT, vs. AR- 
THuR Macon, APPELLEE. 


1. The bailee of a slave upon hire is bound to bestow that degree of care and 
attention which a humane master would bestow on his own servant under 
the like circumstances, 

2. When there is conflicting evidence and the verdict is not manifestly against 
the weight of evidence, the Court will not interpose to set aside the ver- 
dict of a jury. 


This case was decided at Tallahassee. 

Appeal from Leon Circuit Court. 

This was an action on the case instituted by the appel- 
lee against the appellant for the recovery of the value of a 
negro slave hired to the appellant, who, it was alleged, 
died from the neglect and carelessness of the said com- 
pany. 

The defendant pleaded not guilty. 

On the trial in the Court below the plaintiff offered as a 
witness Dr. George W. Betton, who testified, that, at the 
request of the plaintiff, he visited the negro man Esop on 
Saturday, the night of which day the said man Esop died. 
He was ina car, one side of which was open. The open 
side could have been closed, but, if closed, there was no 
opening for the air toenter. Ile stayed with the negro 
about one hour; says he ought to have been sent for 
earlier. The negro had not the necessary conveniences, 
and had to go out when required to answer the necessary 
calls of nature or the effects of medicine; thinks, therefore, 
that proper care and attention was not given to the negro. 
Had not seen the negro before the day he visited him, as 
already stated. Considered the negro to have been be- 
tween forty and forty-five years old, and supposed he was 
worth from eight hundred to a thousand dollars. 
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Here plaintiff rested his case. 

Defendant, to sustain the issue on its part, offered as a 
witness Glennon, who being sworn, testified that 
he was employed by Mr. J. N. Whitner and was engaged 
in laying track on the Pensacola & Georgia Railroad. 
Esop, the negro in question, was one of the hands. Mr. 
Whitner hired Esop from the Tallahassee Railroad Com- 
pany,.and witness superintended for Whitner. Esop never 
handled the rails; he had not the strength, and was put 
to light work, such as ramming dirt under the cross-ties. 
He complained for several days and was permitted to lie 
up incamp. Witness did not think him much sick, as he 
was up and down and came in and out as he pleased. 
Witness directed that he should be cared for, and he re- 
ceived as much care and attention and fared as well as all 
other railroad hands when sick, including witness himself. 
The negro complained of a pain in the side, but he did not 
appear more sick than other negroes on the same work 
had been, and the same care and attention was given to 
him as to others, and as he, witness, himself had received. 
On the Saturday that the Doctor went to see him the ne- 
gro appeared more sick than he had been, and witness 
directed a toddy to be given him and that he should be 
otherwise cared for. Pills were also given him. The ne- 
gro was rather old; he showed age in his grey hairs. In 
the opinion of witness, he was between fifty and sixty 
years old, and witness did not consider him worth over 
three hundred dollars. Witness did not think he needed 
a Doctor before the day the Doctor came out to see him. 
Witness had been employed on the railroad (Tallahassee). 
for nearly two years, overseeing the hands and taking 
care of them, and this negro had been with him. 

Defendant also offered Dozier as a witness, who, 
being duly sworn, testified that he knew Esop. He was one 
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‘of the hands on the railroad engaged in laying track on the 
Pensacola and Georgia Railroad. Witness was employed 
for the same purpose by Mr. Whitner, who was laying the 
track. Esop was sick and was suffered to lie up in one of 
the cars employed as a camp or house for the railroad 
hands. The car was well covered and tight. It was open 
on one side only, the space left for the door, but the door 
could be closed easily. He was up and down, in and out 
when he pleased, and complained of a pain in his side. 
The same attention was given to him as to all other rail- 
road hands when sick, and the same remedies were admin- 
istered to him. The cook-woman was directed to attend 
to him if he needed attention. On the Saturday that the 
Doctor went to see him, Esop seemed in the morning to 
be quite sick, and witness told Mr. Glennon of it, who 
directed witness to give him a toddy, which was done. 
All the care and attention which could be given to the 
negro under the circumstances was paid, and he fared as 
well as the rest of us. We had no idea that he was sick 
enough, before the day the Doctor came out, to need a 
Doctor. He was not confined to his bed, but went in and 
out as he pleased. He, in witness’ opinion, was between 
fifty and sixty years old, and witness does not think he 
was worth more than two hundred and fifty or three hun- 
dred dollars. 

Here defendant rested its case. 

No other testimony being offered, the jury retired to 
consider of their verdict, and returned into Court render- 
ing a verdict in favor of plaintiff for six hundred dollars. 
Whereupon defendant moved the Court for a new trial in 
this cause, and assigned as grounds for said motion the 
following, viz: 

First. The verdict is contrary to the evidence. 

Second. There is no evidence to support the verdict, 
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there being no evidence of any carelessness or negligence 
on the part of defendant. 

Third. There is no evidence of the damages assessed by 
the jury. 

Fourth. The damages assessed by the jury are exces- 
sive. 

Fifth. The verdict is contrary to law. 

The Court overruled the motion for a new trial and gave 
judgment for plaintiff, from which defendant appealed. 


Archer & Papy for appellant. 
Walker & Call and £. A. [art for appellee. 
PEARSON, J., delivered the opinion of the Court. 


The exceptions presented by the record in this case and 
the errors assigned by the appellant all rest on the refusal 
of the Judge in the Circuit Court to grant a new trial. 
The appellant insists that there was no evidence before 
the jury to sustain the allegations of negligence, and that 
the damages were excessive. These questions, which here- 
tofore were confided to the discretion of the Judge trying 
the case, have, under the statute of this State, been opened 
to the review of this Court, and where manifest error has 
been committed this Court will reverse the order of the 
Circuit Court and require a new trial to be granted. 

“In this case there were but three witnesses examined— 
Dr. Betton, a physician, on behalf of the plaintiff, testi- 
fied, that, “ at the request of J/acon, he visited the slave 
Esop on Saturday. Je found him very sick with pneu- 
monia. Negro was in a car, one side of which was open. 
The open side could be closed, but, if closed, there was no 
opening for the air to enter. Says he ought to have been 
sent for sooner. The negro had not the necessary con- 
veniences and was under the necessity of going in and out 








t 





TERMS HELD IN 1859. 303 





Tallahassee Railroad Co. vs. Macon.—Opinion of Court. 





of the car according to the exigencies of his sickness; that 
Esop died on the night of the day witness saw him.” 

Glennon and Dozier, for defendants, testified, that Esop 
complained for several days and was suffered to lie up 
in camp; that they did not think him much sick; that he 
was up and down, in and out, when he pleased; that they 
directed he should be cared for, and that he received as 
much care and attention and fared as well as other rail- 
road hands when sick, including witnesses themselves; 
that Esop appeared more sick than he had been on the 
Saturday the Doctor visited him, and they directed a 
toddy to be given him, and that he should be otherwise 
cared for; pills were also given him, and the cook woman 
had directions to attend to him. Witnesses did not think 
he was sick enough to need a Doctor; that the car Esop 
was in was tight and well covered. 

The testimony of Dr. Betton was positive that the negro 
had not the necessary care and attention; that he was very 
ill and had for some time needed medical aid. The evi- 
dence of defendant’s witnesses proved that none had been 
provided by the company. The testimony of Dr. Betton, 
whose services were procured by the plaintiff, was also 
positive that the negro needed 2 nurse and other neces- 
saries required in sickness, and that neither were pro- 
vided; that he was in an open car and under the necessity, 
in his extreme illness, only a few hours before his death, 
of going out into the open air. In all of these respects the 
witness Betton is uncontradicted by the evidence of Glen- 
non ard Dozier. These witnesses speak of their ignorance 
of the violence of his disease, of directions to the cook 
woman to attend to him—not of her obedience of the 
order—of his having the same care and attention that 
other railroad hands received. They were employees of 


- 
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the company, having charge of the hands, so that they 
may be regarded in some degree as testifying in their own 
favor and to excuse their own want of attention—not en- 
tirely impartial. We would remark that the evidence 
seems to be very sparse on the part of defendants if they 
have indeed been guiltless. They do not offer to establish 
due care or provision for the sick in their charge, nor pro 
per arrangements for them. As to the value of the negro, 
why not establish this by better testimony? There is in- 


deed a deficiency on both sides here. 





7 
; 


any failure to bestow t 


267; Latimer vs. Alexander, 14 Geo., 
Mims, 8 Texas, 6. 


In McCraney, Trustee, vs. Johnston & Moore, 2 Florida 
Reps., 527, this Court, recognizing the general principle, 
said, in cases of this peculiar species of property,. the 
American Courts, by a spirit of enlightened humanity, 
have extended a more enlarged pe ction than prey vails 
in cases of mere chattels. Concurring in the wisdom and 
truth of these decisions on this point, 
opinion that the facts proved by the evidence did estab- 


lish negligence, and that the jury were 
finding by their verdict 


“ In regard to the other points raised by the appellant, 
that the damages were excessive and not warranted by 
the evidence, the witness Betton gave his estimate of 
his value at from 8800 to $1,000, Glennon and Dozier at 


$250 to $300. They also testified to the 


‘ 
ployed for several years on the Tallahasse 


The Courts of Southern States, in adjudicating the ques- 
tion as to what shall constitute negligence in the bailee of : 
a slave, have sey y and humanely detined the rule to be 
hat degree of care and attention 
which a kind and humane master would bestow under the 
circumstances.—Sce Lumstord vs. Daylman, 10 Ilumphs., 
259; Mitchell vs 
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of the kind of work in which the negro was employed. 
From the facts stated, the estimates of witnesses, the 
jury were enabled to form their opinion of his value, and 
if the evidence of Dr. Detton and the conclusions result- 
ing from the fact of the continuous employment of the 
slave Ksop by the Tallahassee Railroad Cémpany for seve- 
ral years outweighed in their minds the statements of the 
employees Glennon and Dozier, it was not for the Judge, 
after the verdict, to measure precisely the degree of 
weight which each particular statement of fact must per- 
force have on the mind of a jury, and, striking a balance 
between the two, to set aside 

ment as the balance may fall on one side or the other. To 


ie verdict or render judg- 


carry the rule for granting new trials thus far would be to 
invade the province of the jury. When there is conflict- 
t manifestly against the 


7 


ing evidence and the verdict 
. ’ 7 ? ‘ “7 a . ~ ae 
weight of evidenee, the Court will not interfere to set aside 
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the verdict of a jury. We do not say that the amount 


given is the same that we would have given ourselves, 
° | Pi Tig 4 


but there is not such conflict and variance as to cause us 


to set it aside. 


The general rinciple ts well established, that where an 
injury arises from the MLISCO! ‘t of anotlhe ie the party 
who is injured has a right to recover from the injuring 
part vy for all the consequences of that | jury.—pee 2 Rob. 
Prac., 549 : Rigby vs. llewitt, 5 W. N. and (>., 2L0. 

In the case of Llarrison vs. Derkley, 1 Strobart, 525, the 


Courts of South Carolina car ied the prince ple to the ex- 
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tent of holding a person who unia 


to aslave, by means whereof the slave became intoxicated 
and died, responsible to ft owner of tlic slave for his 
value. In Dunean vs. Railroad Company, 2 hiehardson, 
616; the same principle is recognized. In Tennessee, the 
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as a conversion and sue in trover, or to bring an action on 
the case, on the ground that the wrongful act by the bailee 
renders him liable for all its natural or immediate conse- 
quences, and the death of the slave during the second con- 
tract of hire has. been decided in these cases to be a conse- 
quence of such hiring.—See Bell vs. Cummings, 3 Sneed 


R., 275; Lumsford vs. Baylman, 10 Hump., 267; Latimer 
vs. Alexander, 14, Geo., 259; Mitchell vs. Mims, 8 Texas, 
6; Yeatman vs. Hent, 6 Ilump., 375. 

We do not consider it necessary on this occasion to 
affirm the correctness of any or all of these propositions. 
We give them as the views of intelligent Courts on the 
subject of this peculiar species of property. When these 
questions shall be presented for decision, we shall then 
make up and declare our views free from commitment on 
either side of the question. 

It is a feature in this case worthy of some note, that on 
neither side were instructions asked from the Court, the 
parties contenting themselves with leaving the questions 
of law and fact to the jury. Under such circumstances, 
we should most obviously feel less inclined to interfere 
with a verdict than where proper means had been used to 
enlighten the jury as to the law and facts of the case and 
to their peculiar responsibilities. Defendant might have 
raised the questions of law as to the sufliciency of the dee- 
laration; if the proof of plaintiff was insufficient, moved 
for a non-suit and asked for instructions as to either the 
law or facts of the case. Failing to do this, he cannot 
hope to find a remedy, by a motion for a new trial, in this 
Court. 

The Court are of opinion that there was no error in the 
refusal of the Judge in the Court below to grant a new 
trialk The judgment must therefore be aflirmed with 


costs. 














co 
oO 
no 


TERMS HELD IN 1839. 





Broome et al. vs. Alston, ad’mr.—Statement of Case, 


James E. Broome, WituiaAm Fisner anp [enrterta, HIs 


il») 


WIFE, AND Sampson Dutrter, Arre.iants, vs. Josepn H. 
Axston, ADMINISTRATOR DE BONIS NON OF THE ESTATE 
or Avaustus ALsToN, DECEASED, APPELLEE. 


. When an administratrix conveys the property of her intestate in a deed 
of marriage settlement in her own name and right, the deed is absolutely 
void and the title remains in the estate. Tut quere as to the effect it might 
have on the validity of the deed if the administratrix was found to be in 
advance to the estate at the time of making the deed to the full value of 


the assets conveyed. 

By a rule of this Court, no final or interlocutory decree shall he entered 
up Without notice to the parties. 

The general rule is, that the statute of limitations will not availa party 
in whom the law raises a trust, as against the cestui que use, 

The Court of Chancery has jurisdiction where accounts are to be taken 
and the property in controversy is encumbered by mortgages in the hands 
of a third party. 


] 


. A party sianding in the nature of a trustee by construetion of law may 


purchase with his own means an outstanding lien upon the trust property 
in his hands. 


This ease was decided at Tallahassee. 


Appeal from Leon Circuit Court. 
Augustus Alston in his life time being possessed of con- 


siderable real and personal property and having sub- 
scribed for stock in the Union Dank of Florida, executed 
a mortgage on his land and a part of his slaves to secure 
the stock so taken. In the year 1839 said Augustus Alston 
died intestate, and administration on his estate was duly 
granted to his widow, Mary Helen Alston, to whose hands 
came the property of the estate of said Augustus Alston. 


In Nevember, 1843, the said Mary Helen Alston inter- 


married with Sampson If. Butler. In anticipation of the 
said marriage, a settlement or deed of trust was executed 
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by which the said Mary Helen, by the consent and with 
the concurrence of said Sampson H. Butler, conveyed to 
James E. Broome, as trustee, twenty-two slaves, in said 
deed specified, as the property of said Mary Helen, for the 
use of the parties to the marriage during their joint lives, 
with permission to have and enjoy the use, advantage and 
profit of the said slaves without constraint, control or in- 
terruption, and with power in the said Mary Helen to dis- 
pose of said slaves and their increase by her last will and 
testament; but, in case she made no will, the said slaves 
were to be equally divided between the issue of the said 
intended marriage and.Joseph and Henrietta Alston, chil- 
dren by her former marriage with Augustus Alston, de- 
ceased; and in case there should be no issue of the said 
intended marriage, then all the slaves and their increase 
to be vested in the said Joseph and Ilenrietta Alston. 
The slaves conveyed in this deed of trust, part of which 
were embraced in the mortgage to the Union Bank, had 
been assigned to the said Mary Helen as her dower in the 
estate of Augustus Alston, dee’d. Mary Ilelen Alston, in 
anticipation of said marriage with Sampson II. Butler 
and with the consent of said Lutler, also executed a deed 
whereby she conveyed twelve slaves fur the benefit and 
advancement of her children by Augustus Alston, viz: 
said Joseph and Ilenrietta. 

The slaves mortgaged by Augustus Alston to the Bank, 
those conveyed by Mary Helen for the benefit of Joseph 
and Henrietta Alston and those mentioned in the deed of 
trust or marriage settlement, all went into the possession 
of Sampson II. Butler after his marriage with said Mary 
Helen. 

In March, 1848, Sampson H. Butler died, having made 
a will by which he appointed James E. Broome one of his 
executors and testamentary guardian of his children by 
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the marriage with said Mary Helen, and about a month 
thereafter the said Mary Helen died intestate, leaving 
three children by her marriage with said Butler, two of 
whom subsequently died in infancy, leaving the appellant, 
Sampson Butler, who is still an infant, as sole surviving 
issue of the marriage. 

No administration de bonis non was granted on the 
estate of Augustus Alston after the death of Mary Helen 
until the year 1857, when, on the application of the appel- 
lee, Joseph I. Alston, letters of administration de bonis 
non were committed to him by the Judge of Probate of 
Leon county. . 

Augustus Alston in his life time had contracted with 
Noah LH. Thompson to sell to him the lands of said Alston 
mortgaged to the Union Bank. After the death of Augus- 
tus Alston, said Mary Ilelen, as administratrix, executed 
a conveyance to said Thompson, intended to be in pursu- 
ance of said contract of her intestate, and afterwards said 
Thompson executed a mortgage to the Union Bank for an 
amount embracing, as is alleged, the stock standing in the 
name of Augustus Alston and twenty other shares stand- 
ing in the name of one George W. Daniels, and which 
mortgage, covering the Alston lands and the Daniel lands 
and divers slaves of said Thompson, was acknowledged 
of record and caused to be recorded by said Thompson. 
It was contended that Thompson had engaged by said con- 
tract to substitute his mortgage for that of Alston, so as to 
relieve the Alston negroes from the liens of the Bank, and 
that the execution by Thompson of said mortgage was de- 


signed and done in fulfilment of his contract to take the 
stock and secure it on his own land and slaves. 

The stock subscribed by Augustus Alston was nevez 
transferred to said Thompson, but still stands in the name 
of said Alston, and the Bank refused to release the mort- 
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gage executed by Alston to secure the same. In Novem- 
ber, 1855, James E. Broome procured an assignment of 
all the claims of the Bank against the Alston lands and 
slaves and the Daniel lands and an assignment of the 
Thompson mortgage. 

The bill of complaint in this case was filed by Joseph 
H. Alston, as administrator de bonis non of the estate of 
Augustus Alston, deceased, against James E. Broome, in 
which it is alleged that said Broome, being executor of the 
last will and testament of Sampson H. Butler, deceased, 
took possession of his estate and at the same time took 
possession of the slaves named in the deed of trust or mar- 
riage settlement and has ever since held, kept possession 
of and controlled the same; that he has hired out said 
slaves, collected and received large sums of money due for 
hire and has in every respect dealt with, managed and 
conducted himself with regard to said property as if he 
was legally authorized to do so, and has not accounted to 
any person for his acts; that said Broome did not set up 
any title to said slaves, but, on the contrary, at all times 
admitted the said property to be held by him subject to 
the demands of any lawful representative of Augustus 
Alston, deceased. ‘The bill prays that defendant Broome 
may bé decreed to surrender the negro slaves to the com- 
plainant as administrator de bonis non of Augustus Al- 
ston, deceased, and to render an account of the monies re- 
cieved for hires during the time he had them in posses- 
sion, and that the complainant be decreed to be entitled 
to the benefit of the settlement with the Union Bank and 
to the benefit of all transfers or assignments made by the 
Bank to said Broome of the claims against Augustus Al- 
ston, deceased, and of the Thompson and other mortgages. 

Defendant Broome, in his answer, admits, that all the 
slaves which were in the possession of Augustus Alston 
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at the time of his death were either embraced in an allot- 
ment of dower to the said Mary Helen, or were covered 
by liens of mortgages in favor of the Union Bank, or were 
embraced in the conveyance made for the benefit of com- 
plainant Joseph and his sister Henrietta; that the rest of 
the estate had been fully administered by Mary Helen at 
the time of her marriage with Sampson H. Butler, and 
that the estate was largely indebted to her for advances; 
that at that time property was much depressed, and the 
estate of Augustus Alston was deemed insolvent and the 
property covered by the mortgage and claims in favor of 
the Union Bank was not at the then prices and the then 
value of Union Bank liabilities sufficient to discharge the 
incumbrances of the Bank. 

The answer further alleged, that it was not long after 
said Thompson executed his mortgage before he began to 
resort to all efforts to avoid taking the stock subscribed 
by Alston, and insisted that he was not bound to do so, 
and that his mortgage was without consideration and not 
binding; that the slaves embraced in the marriage settle- 
ment, as well as those mortgaged to the Bank, which went 
into the possession of Sampson H. Butler after his mar- 
riage with Mary Helen, remained on the plantation of 
said Butler during the year 1848; that during this period 
none of the creditors appeared to relieve the executors of 
Butler of the possession of any of this property mortgaged 
to the Bank, or to disencumber such property, or to assert 
any claim to the trust negroes, or to assume the burden of 
settling with Thompson or the Bank and arranging the 
entangled affairs of this estate; that it was evident at that 
date that the general creditors were little disposed to en- 
ter upon a legal settlement of the affairs of the estate, and 
that they had little hope of realizing anything after in- 


dS 











312 SUPREME COURT. 














ERTS A — 


Broome et a]. vs. Alston, ad’mr.—Statement of Case. 














¢urring the trouble, delay, hazard and expense and litiga- 
tion incident to such an effort; that this defendant was 
appointed by Col. Butler one of his executors and testa- 
mentary guardian of his children by said Mary Helen for 
the especial purpose of taking care of the interest of said 
Mary Helen, and his co-executor, well knowing the exist- 
ence of said deed of marriage settlement, sent all the 
Alston negroes (so called) to this defendant, from Madison 
into Leon county; that the slaves embraced in the mar- 
riage settlement and covered by the mortgages of the 
Bank this defendant kept in possession and has hired 
them out annually by private hirings and with a view to 
the comfort and happiness of the slaves as well as to make 
them profitable, but this defendant denies that he received 
the possession of said slaves in any other manner than as 
guardian of the interests of the family of the late Mrs. 
Butler or with any other view than to devote his efforts to 
make some arrangements to further their interests; that 
this defendant is advised (although he did not, under the 
necessities of the case, form for himself any opinions on 
the subject which controlled his action) that it was his 
duty, under the marriage settlement, to take and hold pos- 
session of the property therein conveyed, and not to sur- 
render the same without the direction and order of this 
Court, and that this defendant was bound to use all efforts 
to disencumber, for the benefit of the beneficiaries, all the 
slaves in said deed mentioned which were in the mortgage 
to the Union Bank; and defendant insists, under the facts 
of the case, that he was no volunteer or executor de son 
tort, or trespasser, so as to subject him to the displeasure 
of this Court and its condemnation, but that, on the con- 
trary, he was the representative of infants, acting under 
the injunction of highest obligation as well as under a 
positive appointment as trustee, seeking to do the best he 
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could for the orphans committed to his care; and this de- 
fendant, as now advised, insists that said deed of marriage 
settlement did pass an adverse title and possession to de- 
fendant and those beneficially interested, and that said set- 
tlement was made upon valuable consideration and in 
good faith and with the honest impression on the part of 
the parties to the marriage that said Mary Hellen did own , 
said property and could convey the same as in and by the 
said deed of settlement the same is conveyed; and this 
defendant prays the benefit of the lapse of time in favor 
of the adverse possession acquired by said Butler under 
said trusts from the day of the date of said deed. 

And, further answering, this defendant says, that after 
he came to the possession of said slaves nobody appeared 
to lay claim to the same except the Union Bank of Florida, 
whose encumbrances were suflicient to exhaust the mort- 
gaged property, and which said Union Bank of Florida, 
as this defendant was informed and believes, contemplated 
a transfer of its claims to effect a settlement, or some other 
movement with a view to the same object; that the trans- 
action with Thompson referred to and the giving of the 
mortgage by Thompson raised a question whether the 
Bank could further claim a lien upon the Alston negroes 
under the Alston mortgage; that this defendant, under 
such state of things, did not feel authorized to fold his 
arms in indifference and suffer the property to be sacri- 
ficed for the want of an effort to do something for the chil- 
dren, but, on the contrary, felt himself authorized to press 
upon the consideration of the oflicers of the Bank the 
claims of the children of Augustus Alston and did urge 
upon the Bank the necessity of and propriety of making 
some arrangements for their benefit; that under the strong 
appeals made by this defendant, the President, Col. Gam- 
ble, agreed to the transfer for their benefit by a verbal ne- 











314 SUPREME COURT. 














Broome et al. vs. Alston, adm’r.—Statement of Case. 








gotiation made in May, 1850, by which defendant was 
to secure the payment of the amount agreed on, upon 
good security, to be supplied by defendant, all the claims 
of the Bank against the Alston lands and slaves; and the 
Thompson mortgage to be assigned without further con- 
sideration that this defendant might litigate or settle 
with Thompson ; that when these negotiations came to be 
closed formally in January, 1851, it was discovered that 
the Thompson mortgage embraced other stock and other 
property, and the President required this defendant to 
make further provision for the Daniel’s stock and stock 
note; that all that was to be added to the fund by such 
further additional liability was 160 acres of land, not then 
supposed to be worth $3 per acre, and which were in the 
adverse possession of said Thompson ; that this defendant 
was not ready to assent to this unexpected demand and 
the negotiation was postponed (delayed but not aban- 
doned) until the 17th day of November, A. D., 1855, 
when this defendant procured an assignment of all the 
claims of the Bank against the Alston land and slaves 
and the Daniels land and an assignment of the Thompson 
mortgage; that the consideration specified was intended 
to provide the sum of $16,600 of territorial bonds, en- 
dorsed by the Union Bank, and the sum of $24,382 in the 
ordinary liabilities of the Bank, and is protected by a 
mortgage on the individual estate and property of this de- 
fendant; that this negotiation was not begun or made by 
this defendant, assuming to act as representative of Al- 
ston’s estate, as in said bill is alleged, but was instituted 
for the exclusive benefit of Joseph and Henrietta indi- 
vidually, for whom this defendant felt authorized to make 
the best arrangements he could, and was concluded for 
the benefit of Henrietta and this defendant as assignee 
of the interest of said Joseph; that this defendant is now 














TERMS HELD IN 1859. 315 





Broome et al. vs. Alston, ad’mr.—Statement of Case. 
' ? 


oemenmemeneaaaaee — . << - 


advised, that, under the construction given to the deed of 
marriage settlement by his solicitors, the said Sampson 
Butler may lay claim to participate in the benefit of the 
negotiation, at least to the extent of the property em- 
braced in both mortgage to the Bank and marriage settle- 
ment. 

Afterwards, William Fisher and Henrietta his wife, for- 
merly Henrietta Alston, and Sampson Butler, by his next 


7 
{ ' 


friend on their petition, were, by order of Court, made 
parties defendant in this cause. 

On the 4th day of October, 1858, William Fisher and 
wife and Sampson Dutler, by his guardian ad litem, filed 
their several answers, in which they claim the benefit of 
the said deed of trust or marriage settlement, insisting 
that the same passed a good title to James E. Broome as 
trustee, and that they, as cestuc gue trusts, are entitled to 
the beneficial interest in the property therein conveyed to 
the total exclusion of complainant as administrator de bonds 
non of the estate of Augustus Alston, dee’d. With refer- 
ence to the purchase made by James E. Broome from the 
Union Bank, they claim that it was made by said Broome, 
not as representative of the estate of Alston, but, in virtue 
of his relation to the children of said Mary Helen, as 
their trustee and friend; Sampson Butler claiming that the 
benefit and advantage thereof should be held to enure to 
his cestuz que trust, and Wm. Fisher and wife claiming that 
the said purchase should enure to said Henrietta Fisher 
jointly with Joseph Il. Alston. They further alleged, that 
the said Mary Ilclen, in the progress of her administra- 
tion of the estate of Augustus Alston, made large ad- 


vances of money belonging to herself in payment of the 
debts of said estate: that these sums are believed to have 
exceeded the value of the slaves appropriated to herself in 


payment thereof and conveyed by her to said Broome by 
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said deed of marriage settlement; that by reason of such 
advances her title in equity became good to said slaves, 
or, at least, so many thereof as were of value suflicient to 
refund said advances. 

On the 12th day of October, the Court below rendered 
a decree declaring the deed of marriage settlement void, 
and that complainant was entitled to the possession of the 
slaves therein conveyed as assets of the estate of Augus- 
tus Alston, dec’d; that defendant Broome render an ac- 
count of the profits of the said slaves and for all his deal- 
ings with respect thereto, and that complainant was en- 
titled to the benefit of all purchases made by said Broome 
of all claims against the estate of Augustus Alston and of 
all contracts entered into with the Union Bank in respect 
to any claim or debt held by said Bank against Augustus 
Alston, dec’d, and also to the bond and mortgage of Noah 
Il. Thompson assigned to said Broome. 

From this decree defendants appealed. 


Archer & Papy and &. B. Hilton and H. A. Corley 
for appellants. 


W. G. UM. Davis and D. P. Hogue for appellee. 
PEARSON, J., delivered the opinion of the Court. 


Joseph Alston, administrator de bonis non of the estate 
ot Augustus Alston, deceased, seeks by his bill to recover 
the possession of certain slaves, with an account for their 
hire, conveyed in a ceed of marriage settlement by Mary 
Helen Alston, the widow and first administratrix of Au- 
gustus Alston, deceased, to James E. Broome, as trustee, 
for the uses therein declared, in consideration of an antici- 
pated marriage on her part with Sampson Butler. These 
slaves consisted of those allotted to the widow Alston as 
her dower or statutory portion of her husband’s slaves, in 
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which she took a life estate only, a part of which were 
subject to a mortgage made by him in his life time to the 
Union Bank of Florida. This deed of settlement bears 
date the 29th November, 1843, and soon afterwards the 
contemplated marriage took place; but the slaves did not 
go into the actual possession of Broome until some short 
time after the death of Butler, which occurred in March, 
1848, his wife dying about a month thereafter. 

To the slaves mentioned in this deed of marriage settle- 
ment Mrs. Alston had two separate and distinct titles: to 
the slaves allotted her for dower an independent life estate 
in her own right, and, in addition thereto, in her character 
as administratrix, she held the legal title to the reversion 
and the equity of redemption of those mortgaged to the 
Bank. All the interest, then, attempted to be conveyed 
by this deed of marriage setttlement belonged to the estate 
of Augustus Alston, except only her life estate in the 
slaves allotted to her under the statute in the nature of 
dower; and yet she contracts in her private right and 
character and without reference to her power or authority 
as administratrix to dispose of all these interests, and that 
too upon a consideration, however good and valuable in 
law, moving to her solely and in no wise to the estate of 
her intestate. Merely to state this point is sufficient to 
settle it. The numerous cases we find in the books of the 
mal-administration of assets and misapplication of funds 
seem to arise where the administrator acted or contracted 
in virtue of his character of administrator. Such cases 
have nothing to do with the question involving the va- 
lidity of this deed. Here was an evident attempt to dis- 
pose of the assets of the estate in her private right and for 
her private use and benefit without the slightest reference 
or resort to her official character and authority. To allow 
such a procedure to stand would be to annul all distinc- 
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tions between the property of the estate of an intestate 
and that of his administrator, and to go back to the dogma 
which prevailed in the ancient times of Mr. Justice Bul- 
ler, who held that the property of an estate in the hands 
of an administrator to be administered might be taken in 
execution for his, the administrator’s, private debt. This 
extreme doctrine was very soon modified by the good 
sense of the English Judges, and modern adjudications 
have rendered the whole doctrine conformable to princi- 
ples of reason and justice. This deed, therefore, must be 
considered as absolutely void in so far as it attempts to 
convey any portion of the estate of Augustus Alston. 
The legal title remained in his estate and was succeeded 
to by his administrator de bonis non as a portion of his 
effects unadministered. This suit may, then, be well 
maintained by this complainant, and it only remains to 
examine what are the defences presented on the part of 
the defendants for the consideration of the Court. 

It is alleged in the answer, amongst other objections to 
the complainant’s claims, that Mrs. Alston was in advance 
to the estate of her intestate to the full amount of the 
value of all the interests of the estate disposed of by her 
in the deed of marriage settlement. The proof of this, it 
is alleged, was of record in the Probate Court, and would 
have been presented to the Court but for the fact that the 
case was not set down for argument after Fisher and wife 
and Sampson Butler had, upon their petition, been made 
parties tothe bill. Mrs. Fisher was a daughter of Mrs. 
Butler by her first marriage with Alston, and Sampson 
Butler a son by her last marriage with Butler. Upon the 
hearing of their petition to he made parties counsel was 
heard, it was admitted, at bar, in explanation of their 
rights and interests. Their application being allowed, 
they were made parties, and within cight days therealter 
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the Court proceeded to pronounce its decree without no- 
tice tothem. It does not appear from the record that the 
case was set down for argument, and the only evidence 
therein that these new parties were heard upon the merits 
is the recitation in the usual and formal manner at the be- 
ginning of the decree that the parties had been heard by 
their counsel. This, it is contended, is mere form and 
was not intended to and does not preclude these parties 
from.adducing such evidence as they may think proper in 
support of their claims. It may be so, and, in a matter of 
such doubt, we think they ought not to be debarred from 
the adduction of their proofs and a fall hearing upon the 
merits. 

If the fact should turn out, as stated in the answer, that 
Mrs. Alston was in advance of the estate of her husband 
as administrator to the full amount of the assets of the 
estate disposed of by her in the deed of settlement, we 
will not decide in advance what effect it might have upon 
the validity and effect of that deed; but, in any event, 
whatever amount, if any, may be found due her from the 
estate, that will enure to the beneficiaries under the deed. 

There is another and very sufficient ground upon which 
the decree in this case should not be permitted to preclude 
the distributees of Mrs. Alston from a full hearing upon 
the merits. By arule of this Court, adopted in 1854 and 
published in an appendix to the fifth volume of Florida 
Reports, it is provided ‘*that decrees, whether final or in- 
terlocutory, not embracing orders of course, shall be upon 
’ notice to the parties or their attorneys before making or 
pronouncing the same, and a statement by the Judge to 
the effect that notice has been given, shall be sufficient evi- 
dence thereof.” It does not appear in any wise that this 
rule has been complied with, and the parties complaining 
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of the decree ay well claim to have it opened upon this 
account. 

It is further objected, that the complainant should not 
be permitted to proceed with this cause, because he does 
not allege in his bill that he was prompted by persons in- 
terested in the estate of Alston, or moved by a personal 
interest or a sense of official duty, and the authority of 
Lord Eldon, in 17 Vesey, 171, and that of Chancellor Har- 
per, in Riley’s Chan. Rép., 35 and 36, are quoted with 
much force upon this point. We think, however, that this 
case does not fall fully within the rule laid down by these 
eminent Chancellors. The rule seems to be founded upon 
two elements: the lapse of time, rendering the demand 
stale, coupled with the absence of any apparent necessity 
on the part of the administrator to prosecute the suit. 
Ordinarily, there is no legal necessity for an executor or 
administrator to show in whose behalf he seeks to obtain 
a recovery in behalf of the estate he represents. He is 
charged with the collection of the assets of the estate, and, 
to the extent that he may realize them, the law imposes 
the duty of responding to the claim of creditors and dis- 
tributees; and it is only in cases where, from lapse of 
time and other circumstances, there is reason to believe 
that the estate has been settled to the satisfaction of all 
parties interested, as evinced by their long acquiescence, 
and, the suit appearing unnecessary, that the Court would 
apply the rule. In this case, it does not appear that the 
creditors, if there be such, have acquiesced in the settle- 
ment of the estate for any considerable length of time, it 
appearing from a statement filed in the Probate office and 
made an exhibit here in the answer of defendant Broome 
that many of the creditors of the estate sued and obtained 
judgments at law during the administration of Mrs. Al- 
ston, and it can well be conceived that they were pre- 
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vented from further proceedings by the circumstances in 
which the estate stood. A part of the property here 
sought to be recovered was subject, in the first instance, 
to Bank mortgages, while the whole was subject to the 
life estate of Mrs. Alston under her allotment of dower, as 
regulated by our statute. Under such circumstances, a 
creditor could have had but little encouragement to press 
his claims. We think, therefore, that this case is distin- 
guishable from those to which we have been referred, and 
that the complainant should not, on this account, be 
estopped from proceeding with his cause. In this con- 
nection, it was urged that the creditors should have them- 
selves complained, or should now be called in; but we see 
no necessity for this, and consider that it would be a work 
of supererogation, since they are already represented by 
the administrator de bonis non, who is accountable to 
them in the due course of his administration. 

The statute of limitations has also been set up as a bar 
to the complainant’s recovery. We think, however, that 
the defendant Broome does not stand in a position to avail 
himself of this defence. Ifthe deed of settlement had been 
valid, he might, perhaps, have set up an adverse posses- 
session as trustee against all others save the beneficiaries 
under that deed; but that conveyance being void and the 
title to the property therein conveyed remaining in the 
estate of Alston, the law raises a trust in him in behalf of 
those interested in the estate, upon the broad general 
principle that equity will follow trust property into what- 
soever hands it may be found and subject it to the trusts 
originally existing concerning it. Broome, then, becomes 
a trustee in so far as the property in his hands is con- 
cerned. For those interested in the estate of Alston, his 
possession was in effect their possession, and he may not 
claim as against them the lapse of time to give him title, 
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It is further objected, that the complainant had ade- 
quate remedy at law in this case. If this be so, it does not 
necessarily follow that the jurisdiction of the Court of 
Chancery is ousted. 

In the view which the Court has taken of the deed of 
settlement, Broome is clothed with the character of a trus- 
tee in regard to the property of the estate of Alston found in 
his hands, and is required to account for the same, with its 
income. Matters of account are one of the ordinary sources 
of equity jurisdiction, because of the greater facility and 
more improved methods of taking the account. But this 
question is so fully settled by a majority of this Court, in 
the case of Linton vs. Walker, that it is useless to enlarge 
upon it here. In that case, a suit at law was dismissed, 
because, in the opinion of the Court, chancery afforded a 
more appropriate method of adjusting the accounts, and 
the fact that this property was encumbered by mortgages 
to the Bank affords another ground for invoking the chan- 
cery jurisdiction. 

It appears from the bill and answer, that Broome, while 
acting under the deed of trust, purchased, avowedly for 
the benefit of the beneficiaries under the deed of marriage 
settlement, certain’ mortgages and judgments from the 
Union Bank of Florida, with the intention, as he declares, 
of disencumbering the trust property in his hands from 
those liens. These purchases, it is stated in the bill and 
affirmed in the answer of Lroome, were made with his 
own means, he having substituted mortgages upon his 
own property in lieu of those which had been given by 
Alston in his life time tothe Bank. Itis probable that 
the skill and credit of Broome, together with the orphan 
condition of the children he represented, may have had 
much influence in effecting favorable arrangements with 
the Bank in their behalf; yet the benefit of these pur- 
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chases and arrangements is now claimed for the estate of 
Alston, upon the suggestion that Broome had or should 
have had funds arising from the hire of the negroes in his 
possession sufficient to kave accomplished his purposes. 
It must be considered, however, that there were other 
claims upon the fund arising from the trust property in 
his hands, to wit: charges incident to the care and man- 
agement of the property itself, to say nothing of the sup- 
port and maintenance of the children for whose use it had 
been conveyed to him. There is no reason to suppose that 
he would have encumbered his own property to effect his 
beneficent object, provided a convenient fund had been at 
his disposal applicable to such purpose. If in fact funds 
arising from the property of the estate of Alston had been 
applied to the purchase, the principles of equity might 
have made the purchase enure to the benefit of that estate ; 
but this was by no means the case. Broome declares in 
his answer that he had no participation in the preparation 
of the deed of settlement under which he acted; that he 
knew nothing of it or of its contents until it was brought to 
him for his signature while lying on a sick bed; that these 
orphan children were committed to his charge by his sis- 
ter-in-law in her dying moments, and that all his efforts 
had been directed to save something for them from an 
estate which the exhibits filed in the case show was irre- 
deemably insolvent. His purchase of these Bank securi- 
ties was unquestionably with this view and to this end. 
Iie had no general connection with the estate of Alston 
and was responsible to it in no wise beyond the liabilities 
cast upon him by reason of the trust under which Mrs, 
Alston held the property. He acted not for the estate of 
Alston, nor with its funds, but solely with his own means, 
in behalf of the children whose charge he had accepted. 
To divert the skill and credit thus employed from the true 
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and beneficent channel in which it was intended to flow, to 
objects indifferent to him, revolts all human sentiments as 
well as every principle of equity and good conscience, 
which can never permit the estate of Alston to speculate 
upon the well-meant charities of a stranger to it. The 
entire benefit, therefore, of these purchases must enure 
to the children of Mrs. Alston, afterwards Mrs. Butler, 
(Joseph and Henrietta and the infant Sampson Butler,) 
the beneficiaries in the marriage settlement, in whose be- 
half Broome, the trustee, declares that he acted. 

Broome must account strictly to the estate of Alston for 
the negroes received by him as trustee under the deed of 
settlement, but, in so doing, he is to be allowed, upon the 
principles recognized and established in the late case of 
Linton vs. Walker, 8 Florida Reports, all reasonable dis- 
bursements and charges incurred in and about the care 
and management of the property. 

The decree of the Chancellor herein is therefore re- 
versed, set aside and reformed so far as to conform to the 
principles laid down in this opinion, and the cause re- 
manded for further proceedings not inconsistent there- 
with. 


BALTZELL, C. J., dissents from so much of the opin- 
ion of the majority as asserts the deed of Mrs. Alston 
void. He regards it but asa transfer of the dower right 
and interest in the life estate, as conveying nothing else 
and as good for this purpose. 

The purchase of Broome from the Union Bank he re- 
gards as made for the estate—so much as relates to the per- 
sonalty for the administrator and as to the realty for the 
heirs. Broome is a trustee as to this and the other pro- 
perty, not by any declaration he may have made of 
his purpose or design, but through his interference with 
the property of the estate. 
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Joun H. Geicer AND ornEeRs, APPELLANTS, vs. JAMES 
Finor anp oTnEers, APPELLEES. 


1. The law of 1856, to benefit commerce, was not designed to give to the 
original proprietor of a city, or to the vendees of his right to the streets, 
the land between high and low water mark at their termination, By the 
law, this belongs to the city so long as the street exists, with a right to the 
owners of lots afterwards on its abandonment. 

2. Neither railroads nor wharves are nuisances per se. They may become so 
without proper regulation or restriction, 

3. Wharves may be constructed by a city, either by direct construction on 
its own part or by contract with others, giving them the revenue for a 
period of time to compensate for the erection. 


i 


. An injunction refused, under the circumstances of this case, to the erectien 


of a railroad and wharf. 


This case was decided at Tallahassee. 

Appeal from Monroe Circuit Court. 

On the 28th day of November, 1854, a contract was en= 
tered into between the city of Key West, by John W. Por- 
ter, Mayor of said city, of the first part, and John H. 
Geiger, D. Davis and Hiram Benner, of the second part, 
as follows, viz: 

“That the said party of the first part do hereby grant 
unto the party of the second part, their administrators 
and assigns, the privilege and use of the westerly end of 
Green street, on the Island of Key West, for the purpose 
of building a city wharf, extending to the channel of the 
harbor, together with the privilege of laying. and using a 
railroad track from said wharf along said Green street to 
the junction of Duval street, for the better convenience of 
transporting goods, in connexion with the privilege of said 
wharf; that the building of said wharf shall be com- 
menced within six months from the date hereof, and that 
the said party of the second part, their administrators 
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assigns, shall be entitled to all the emoluments arising 
from wharfage, rent, or other legal income of said whart 
and privileges, for the term of ten years; and the said 
party of the second part, in consideration of the foregoing 
privileges, do hereby bind themselves, their administra- 
tors and assigns, to deliver said wharf to the said party of 
the first part, at the expiration of the aforesaid term of 
ten years from the date hereof.” 

Afterwards, a petition of sundry citizens of Key West 
was presented to the City Council, praying that the reso- 
lution and action granting said lease (or agreement) be re « 
scinded, and that they cause the lessees (or parties obtain- 
ing the privilege therein granted) to be notified thereof; 
in which petition they allege, among other things as 
grounds for the prayer thereof, that at the meeting of 
Council on the 27th of November, 1854, at which all the 
Aldermen were not present, the resolution making said 
grant was passed, for which no valuable consideration was 
to be made; that the said lease was made without notice 
to the public, without consideration and only seven days 
before the day of election for a new set of Aldermen and 
Mayor, and bears upon its face manifest injustice to the 
city ;-that the Mayor and Aldermen had exceeded their 
authority in the making of said lease, and, if the design of 
obstructing the streets in such manner be persisted in, the 
citizens at large will entirely lose the use and benefit now 
derived from their existence. The appropriation of said 
streets to private use will be in violation of the faith upon 
which all sales of lots upon it were made and would be as 
illegal as it was injurious. 

The subsequent Council, to whom this petition was pre- 
sented, adopted the following resolution : 

Resolved, That there is no power vested in the Mayor 
and Aldermen to grant said lease; (that they should have 
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consulted the people as to the expediency and propriety, 
and should have given due notice thereof, in order that an 
opportunity might have been offered for fair and open 
competition ; that they have no right to select individuals 
amidst citizens and grant them, without notice, peculiar 
privileges, to the common injury of all. And we believe, 
under existing circumstances, if these streets be diverted 
from the people to the purposes of private gain, the citizens 
will utterly lose the use and benefit of the streets. We 
deem it our duty to express our dissent to the same by de- 
claring that the lease signed by Jno. W. Porter, Mayor of 
the city, on the 28th day of November last, be and the 
same is hereby declared null and void and of no effect 
whatever; and, should the said parties, or any of them, 
attempt to obstruct the said street or streets by virtue of 
the power pretended to be vested in them by said lease, 
then the city authorities shall use all lawful means to pre- 
vent them. 

The Island of Key West was originally granted by the 
Spanish crown, in absolute property, to one Juan P. Salas 
and by him sold to John W. Simonton, a citizen of the 
United States. Thesaid grant was afterwards confirmed 
by commissioners duly appointed by the Government of 
the United States. In laying out the city of Key West, 
the proprietors did not make to the city any conveyances 
of the streets, but left unsold and unoccupied certain high- 
ways, to be used as streets, retaining in themselves the 
title and fee simple ownership. Green street is one of the 
highways left unsold, the fee in which remained in the 
proprietors of the Island. This street runs to and con- 
nects with the waters of the harbor. Afterwards, the fee 
in Green street, which had remained with the proprietors 
of the Island, was conveyed in trust for the benefit of Jas. 

10 
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Filor and the other complainants, from q point twelve feet 
above high water mark, in a direct line, to the channel of 
the harbor. 

James Filor and others filed their bill of complaint 
against John H. Geiger and others, praying that the de- 
fendants may be enjoined from proceeding to erect, con- 
struct and build a wharf at the end of said Green street, 
or from laying a railway along said street, or in any man- 
ner obstructing the free and unrestrained enjoyment of 
said street in its use as a street or highway, and that the 
lease granted and agreement made by the City Council 
with the defendants be adjudged illegal and void. The 
bill, among other things, alleges, that the complainants, 
who are owners of the soil on the Southeast side of said 
Green street, became the purchasers in reference to the 
benefits and advantages arising from its location on said 
street, and that to lay a railway along said street would be 
to defeat the objects for which they made the purchase, to 
greatly injure and impair the value and desirableness of 
their property and otherwise greatly to injure and oppress 
them ; that at the present time a city wharf is wholly use- 
less and unnecessary; that there are now in the city of 
Key West more wharves than the conveniences of the cor- 
porators and citizens and the wants of commerce require ; 
that the said wharf, if constructed, will pass into the hands 
of private individuals for the term of ten years, then only 
to be given up for the benefit of the citizens and corpora- 
tors; that during that entire period the citizens and cor- 
porators are to be deprived of the use and enjoyment of 
said street, to be repaid by the uncertain benefit to be de- 
rived from a wharf that may, when possessed, be utterly 
valueless and unnecessary. 

The bill further alleges, that the said City Council had 
no right, power or authority to divert the use of the said 




















TERMS HELD IN 1859. 








Geiger et al. vs. Filor et al.—Statement of Case. $ 








street and highway from the public to private purposes 
without the consent of the corporators, or a majority of 
them, and without securing to the corporators an ade- 
quate consideration and benefit for the privilege granted ; 
that said City Council have improvidently granted to the 
said parties the privilege for the period of ten years with- 
out securing to the city any guarantee as to the nature and 
character of the wharf to be erected and constructed ; that 
Green street is only fifty feet wide, and the said parties 
will be unable to erect a wharf for any useful purpose 
without encroaching upon and invading the rights of your 
orators, the owners of the soil on the one side, or of the 
United States, the owners and occupiers of the soil on the 
other; that the said contract made and entered into by the 
said City Council does not secure to the city of Key West 
the erection and construction of a permanent, useful and 
durable wharf, to be approved of and accepted by the 
city, nor does it provide for the reconstruction of said 
wharf in the event of fire or destruction by storm; that no 
adequate security is taken from the parties for the taithful 
execution and performance of their contract, and, after 
ten years enjoyment of the privilege granted, the city may 
find itself without a wharf, or with one of little or no 
value. 

In a supplemental bill filed by complainants, they al- 
lege that said John W. Simonton and others, who pur- 
chased the Island from the Spanish grantee, established 
lots, squares and streets, sold said lots with reference to 
said streets, whereby said streets were dedicated to public 
use; but that said proprietors and town-makers did not 
convey any title whatever in or to the said streets, and 
that, notwithstanding the growth and progress of said city 
of Key West, the fee simple title in and to all those lands 
used as streets remained in the said Simonton and his 
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associates, who held the Island and city with him; but 
that, long after the establishment of said town, to wit: in 
the year one thousand eight hundred and fifty-five, the 
heirs and assigns of John W. Simonton and of said owners 
of said Island and city, did sell and convey unto your ora- 
tors, for a valuable consideration, the fee simple title of, in 
and to the streets of the said city; that the pretended 
grant by the City Council to the defendants, by diverting 
the said street from the public use, to which it had been: 
dedicated by the aforesaid Simonton and his assigns, and 
granting it to a private use, was in effect the surrender of 
the franchise and use of said street to the original proprie- 
tors, who had never parted with the fee thereof, in fraud 
of the rights of the corporators, and that a new City Coun- 
cil, elected subsequent to said grant, upon the petition of 
certain corporators of said city, did annul and cancel, after 
full, deliberate and patient investigation thereof, the afore- 


. said grant to the defendants, of which the defendants had 


due notice before they had in any way proceeded under 
the said grant; that your orators are the true, legal and 
bona fide owners of the fee simple of all the landgjin the 
city of Key West, in Green street and its other streets, 
which lie between low water mark and a line drawn 
twelve feet above high water mark, and are entitled to 
have, exercise and enjoy all the rights, privileges and im- 
munities thereunto belonging as fully as were the original 
proprietors of the said city aforesaid; that the Legislature 
of the State of Florida, in December, 1856, passed an act 
granting certain rights to riparian owners of land within 
the State, and that under and by virtue of said act they, 
as riparian owners, are the legal owners of all land at the 
Westerly end of Green street from high water mark to the 
inshore edge of the channel, under the waters of the harbor 
of Key West. 
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The defendants, in their answer, allege, that other citi- 
zens of Key West, who have not complained of the said 
wharf and railway, own a large majority of the land on 
both sides of Green street; that defendants themselves own 
much more land fronting on said street than complain- 
ants. They also allege, that the grant did secure a guar- 
antee, and an adequate one, as to the return of said wharf; 
that, although Green street is only fifty feet wide, they 
allege that they can construct a permanent and useful 
wharf without encroaching upon or invading the rights of 
complainants, or of any one else. They deny that any 
authority other than the State can convey aright to the 
soil covered by tide waters. They deny that the grant to 
them diverted the use of said street from the public to 
private purposes, or that the contemplated wharf and rail- 
way, or either of them, would operate as an injustice or 
hardship to the legal or equitable rights of any person, or 
that they would prove an obstruction to Green street. 
They assert that the building of the wharf is necessary, 
and, so far from trespassing on the rights and privileges of 
complainants, would enhance the value of all the lots on 
said street, and, instead of abridging, would enlarge the 
public use and benefit. They insist that the original grant 
was absolute and irrevocable by a subsequent City Coun- 
cil. 

W. H. Von Pfister, George W. Watson, Benjamin Saw- 
yer, R. L. Hicks, William Hemp, witnesses examined on 
the part of defendants, all testified, that, in their opinion, 
the building of the wharf and railway would increase the 
value of the property on Green street. 

It also appears from the testimony, that a grant to the 
United States to build two similar railways had been 
made by the City Council. 

The Court below, after the final hearing of the case, de. 
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creed the injunction which had been granted on the filing 
of the bill of complaint to be made perpetual, but further 
ordered that the defendants were not to be thereby barred 
of any action for damages they may have sustained by the 
suing out of the said injunction. 

From this decree the complainants, as well as the de- 
fendants, appealed. 


O. B. Hart for Geiger and others. 
Archer & Papy for Filor and others. 
BALTZELL, C. J., delivered the opinion of the Court. 


Railroads in cities or towns cannot with propriety be 
termed nuisances. They are decided not to be such in 
numerous cases, both by English and American Courts. 
They are in use in the principal cities of Europe and this 
country, and, when regulated by proper restrictions, are 
valuable aids tocommerce. Nor could it well be otherwise. 
A road of this kind presents but a smoother surface for 
a wagon or carriage than that which prevails in the adja- 
cent part of a street, thus giving facility instead of raising 
obstruction to the movement of produce or the transfer of 
passengers. Nor are wharves necessarily nuisances, as 
the definition of the word shows: “A sort of quay, con- 
structed of wood or stone, on the margin of a road-stead 
or harbor, along side of which ships or lighters are brought 
for the sake of being conveniently loaded or unloaded.” 
Where the water is shallow near the shore, neither passen- 
gers nor goods, without their aid, could be conveyed to or 
from the land or sea without great trouble, inconvenience, 
delay and expense. They are indispensable to commerce, 
and no city or town in the present advanced state of com- 
merce, having navigable facilities, conld be without them. 
What would be the position and situation of Key West, an 
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island in the great ocean, without her admirable and con- 
venient wharves, giving free ingress and egress to he citi- 
zens and strangers from all parts of the world and afford- 
ing almost unequalled facilities for loading and unloading 
vessels of the greatest burthen? It is true that these, like 
all other blessings, may be converted into injuries or sub- 
jects of offence. So wharves may be made or may be- 
come nuisances. They may extend too far into a narrow 
channel, so as to obstruct the free passage of vessels, or 
may become decayed or be the means of collecting filth. 
The first of these, it is presumed, could not arise at Key 
West, the bay or broad open sea being the channel, and, 
as no wharf has been constructed as yet, the other objec- 
tions cannot apply. 

It is, perhaps, sufficient to say, in reference to this ques- 
tion of nuisance, that the Court below intimated a design 
and offered to direct an issue of fact to ascertain whether 
the construction of the proposed wharf and railroad would 
be injurious to plaintiffs. This much is apparent by the 
record. Jive witnesses on the part of defendant speak of 
the effect of their construction as calculated to “increase 
the value of complainants’ lots and property,” as of bene- 
fit to all,” “‘as having a good effect,” as of no “ damage to 
property in the street,” as no disadvantage to it, “as of 
no detriment,” “as beneficial and advantageous.” These 
are the opinions of witnesses on inspecting the plan of the 
proposed structures, and not a witness proves to the con- 
trary. It appears, too, that the General Government have 
a wharf and railroad track passing through Green and 
other strees of the city, by permission of the City Council, 
and without opposition from any one. The allegation, 
then, as to the injurious character of these structures must 
be regarded as disproved, if not abandoned, by this rejec- 
tion of the offer to try the issue. Complainants themselves 
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would seem to have apprehension of their case in this re- 
spect, as they obtained leave and filed a supplemental bill 
asserting another and distinct ground of relief: ** That one 
Simonton, the original owner of the soil on which the 
town was laid out, established lots, squares and streets, 
and sold said lots with reference to said streets, whereby 
the streets were dedicated to the public use, but that said 
Simonton did not convey any title whatever in said street ; 
that the title in and to the lands used as streets remained 
in said proprietor, who conveyed, for a valuable con- 
sideration, the fee simple of, in and to the said streets of 
the said city to complainants; that this pretended grant 
by the City Council to defendants, by diverting the street 
from public use, to which it had been dedicated by the 
aforesaid Simonton, and granting it toa private use, was 
in effect a surrender of the franchise and use of the said 
street to the original proprietors, who had never parted 
with the fee thereof, in fraud of the rights of the corpora- 
tors, and that a new City Council did annul and cancel 
the grant to the said corporators, after full investigation 
thereof, with notice betore they had proceeded under the 
said grant; that they (complainants) are the true, legal 
and bona fide owners of the fee simple of all the lands in 
the city of Key West, in Green street and its other streets, 
which lie between low water mark and a line drawn 12 
feet above high water mark, and are entitled to have, exer- 
cise and enjoy all the rights, privileges and immunities 
thereunto belonging as fully as ever the original proprie- 
tor of the said city. Further, that the State being the true 
and lawful owner of the line of land between high and low 
water marks, and, consequently, of the position claimed 
as a wharf, in December of the year 1856, passed a law 
surrendering to the proprietors, and that complainants are 
ucw owners by title duly derived from them.” 
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If the proof had not been so clear that there was not a 
nuisance—if indeed there was one as complained of—it 
would not produce a forfeiture of the franchise. This is 
fully established by the authorities. An abuse of the 
power of the City Council could easily be prevented by 
the Courts, without devolving upon the city or its inhabi- 
tants such injury and loss tothe public as would @nsue 
from closing an entire street so as to make it private pro- 
perty. The remedy for obstructing a street is by indict- 
ment, injunction, action on the case, &c.—Angel on High., 
222. 

Dismissing this view of the subject, we proceed to the 
case made out by the supplemental bill, setting up a right 
in the land in front of the end of the street, covered by 
water, through and under the act of the Legislature. To 
understand this fully, it will be necessary to arrive at the 
state of the law existing previous to and at the time of its 
passage. Dy the civil law in force in Spain and the colo- 
nies, whence the right of the proprietors of the town was 
derived, ‘‘the use of the shore (that is, of the land) that is 
usually overflowed by the highest tide, by the law of na- 
tions, is public in the same manner as the sea.”—Angel 
on Tide-waters, 18, 68. ‘‘ Any person was at liberty to 
place a cabin there to harbor himself, and, for a like rea- 
son, to dry nets and drag them from the sea.”—J#id., 19. 

“The claim of the citizens and inhabitants of a State or 
country to the free use of the waters of the sea and their 
shores for private advantage, is so obviously dictated by 
the law of nature, that in the first ages of all countries, 
they have been left open to public use._ It is either so di- 
rected by the positive codes of law or so made obligatory 
by the acknowledged customary or common law of every 
enlightened nation. Thus, under the jurisprudence of Jus- 
11 
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tinian, these were held natural rights and common to all: 
the air, running water and the sea, and hence the shores of 
the sea. Nobody is therefore prohibited to come to the 
sea-shores, and all rivers and ports are public, so that the 
right of fishing in a port is common to all.”—Angel, 18. 

The common law of England is said by this writer to be 
at vatiance with the civil law in this, that they make such 
waters ‘‘the property of no one.” ‘The policy of the com- 
mon law is to assign to every thing capable of occupancy 
and susceptible of ownership a legal and certain protec- 
tion, and accordingly makes these things, which, from 
their nature cannot be exclusively occupied and enjoyed, 
the property of the sovereign. The King, in England, is 
regarded as the universal occupant, and the presumption 
is that all property was originally in the crown. The right 
of property in the tide-waters of England is, moreover, 
vested with the King, not merely on the principle that he 
is the universal occupant, but on the principle that he is 
the fountain from whence, in contemplation of law, all 
authority and privileges proceed.—Angel, 19, 20. 

To the King of England is, therefore, not only assigned 
the sovereign dominion of the sea adjoining the coasts and 
over the arms of the sea, but in him is also vested the 
right of property in the soz thereof.—Angel, 20. 

“The King holds this, not as his own private property, 
but for the public and as trustee to preserve and maintain 
it for the use of his Majesty’s vesscls and others, to secure 
to his subjects the free and uninterrupted use of these in- 
herent privileges of navigation. They are of common 
right, public, as by the civil law, for every subject to navi- 
gate upon and to fish in without interruption. And al- 
though the right of property in the soil covered and flowed 
by these waters is in the King to high water mark, yet the 
shore on the land between high and low water mark is also 
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of common right public. The King has the property, but 
the people have the use necessary. The free and uninter- 
rupted enjoyment of these is deemed an inherent privi- 
lege. ‘The rights thus denominated are of navigation and 
fishery, and classed among those public rights known as 
jura publica or jura communia, as contradistinguished 
from jura corone, the private rights of the crowi.”— 
Angel, 23. 

The subject is still further illustrated in the work quoted, 
under the head of purprestures, &e.: 

“ By the civil law, to repair and strengthen the banks of 
public rivers is permitted as being most useful, provided 
it does not impede navigation. Against one who projects 
a wall into the sea, the indictment lies by one who is 
thereby injured; but, if no one sustains injury, he who 
builds on the sea-shore or projects a wall is protected.” 
Angel on Tide-waters, 198. 

“ Nor by the law of England is such action positively 
prohibited. Such encroachment may or not bea public 
nuisance. It is not every building below the high water 
mark, nor every building below the low water mark, that 
is ipso facto in law a nuisance; for that would destroy all 
the keys in all the ports of England; for they are all built 
below the high water mark, for otherwise vessels could 
not come to them to unlade. In case, therefore, of build- 
ing within the extent of a port, in or near the water, 
whether it it be a nuisance or not is a gucstio facti and to 
be determined by a jury upon the evidence, not questio 
juris.’—Hale de jure Maris; LIlargrove’s Tracts, 85; 
Angel on Tide-waters, 200. 

‘* Although not a nuisance, if may be yet a purpresture ; 
in which event the Court may direct an enquiry to be 
made, whether it is more beneficial to the crown to abate 
the purpresture or to suffer the erection to remain and be 
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erected, and this is by information of intrusion at com- 
mon law, or by information at the suit of the Attorney 
General in equity.”—Angel, 201. 

On the change of government which took place by the 
treaty of Spain transfering Florida to the United States, 
and afterwards on the assumption by the people of a State 
government, the right to the shores of navigable waters 
and the soils under them enured, first to the General Gov- 
ernment and then to the State, according to the decisions 
made by the Supreme Court of the United States in vari- 
ous cases before them.—See cases of 3d Howard, 219; 9 
Howard, 477. 

In the case of the city of New Orleans vs. the United 
States, which involved the question of the right of pro- 
perty in a quay in front of the city, claimed by the city 
through a dedication thereof by France and Spain, it is 
said : “Ifthe common in contest, under the Spanish crown, 
formed a part of the public domain or the crown lands, 
and the King had power to alienate it as other lands, there 
can be no doubt that it passed under the treaty to the 
United States, and they have the right to dispose of it the 
same as other lands. But if the King of Spain held the 
land in trust for the use of the city, or only possessed a 
limited jurisdiction of it principally, if not exclusively, for 
police purposes, was this right passed to the United States 
under the treaty?” ‘The question is answered by saying, 
“that, in their opinion, neither the fee of the land in con- 
troversy, nor the right to regulate tts use, is vested in the 
United States.”—10 Peters, 787. 

We have seen by the authorities quoted, that this land, 
as well by the laws of Spain as by the English law, be- 
longed to no one, or rather, to the public at large, and that 
the crown of neither country could alienate it. 

The question is not raised here as to the power of the 
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State to alienate, but whether the State has actually trans- 

ferred to complainants or to the proprietor from whom 

they derive title. The law is entitled “an act to benefit 
commerce,” and recites : 

“Whereas, It is for the benefit of commerce that wharves 
be built and warehouses erected to facilitate the land- 
ing and storage of goods; And, whereas, The State be- 
ing the proprietor of all submerged lands and water pri- 
vileges within its boundaries, which prevents the ripa- 
rian owners from improving their water lots—Therefore, 
“* Be it enacted, That the State, of Florida, for the con- 

siderations above mentioned, divest themselves of all 

right, title and interest to all lands covered by water lying 
in front of any tract of land owned by a citizen of the 

United States, or by the United States for public pur- 

poses, lying upon any navigable stream or bay of the sea 

or harbor, as far as to the edge of the channel, and hereby 
vest the full title to the same in and unto the riparian pro- 
prietors, giving them the full right and privilege to build 
wharves into streams or waters of the bay or harbor as far 
as may be necessary to effect the purposes described, and 
“to fill up from the shore-bank or beach as far as may be 
desired, not obstructing the channel, but leaving full space 
for the requirements of commerce; upon lands so filled in 
to erect warehouses or other buildings, and also the right 
to prevent encroachments of any other upon all sub- 
merged Jands by bill in chancery, &c.; also confirming to 
the riparian proprietors all improvements which may here- 
tofore have been made upon submerged lands for the pur- 
poses within mentioned; that nothing in this act contained 
shall be so construed as to release the title of the State of 

Florida, or any of its grantees, to swamp or overflowed 

lands within the limits of the same, but the grant herein 

coutained shall be limited to those persons and bodies cor- 
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porate owning lands actually bounded by and extending 
to low water mark on such navigable streams, bays or har- 
bors.” —Laws 1856, page 25. 

The avowed object of the law is to give to the owners of 
land, being riparian proprietors, in front of a navigable 
stream, arm of the sea, bay or harbor, the right and in- 
terest of the State in and to the land covered by water as 
far as the edge of the channel, and to owners who were 
prevented by the State’s title from improving lots so situ- 
ate between them and the water. If complainants are 
such owners in contemplation of this law, then their case 
is made out. Are they such owners? They assert a dedi- 
cation of the street by the original proprietors in laying 
out the town and making sale of the lots, and that no con- 
veyance was made, and that the street has been subjected 
to a private use so as to forfeit the right to it. 

The latter point we have already disposed of, and, as to 
the former, it is too well settled by authorities to admit of 
further question that a dedication without conveyance 
may be as good as with it. This dedication was made in 
1829, and there is no evidence of a disturbance of the pos- 
session during a period of near thirty years, so that there 
can be no doubt of the right of the city to the street lead- 
ing to the water.—See cases of 6 Peters, 433 and 507; 10 
Peters, 713; 9 Howard S. C., 10. 

Yet there is an interest remaining in the proprietor of a 
town, or his vendees, which it may be material to enquire 
into still further to elucidate the subject. The owner of 
the land over which the highway passes retains the fee 
and all rights of property not incompatible with the pub- 
lic easement, and whenever the highway is abandoned or 
lost, it becomes his original unincumbered dominion.— 
Angel on High., 501. 
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The learned author, in continuation of the subject, makes 
these remarks: 

“The rights which the ownership of the fee, where it 
exists, gives are subject in practice to endless modifica- 
tions depending upon the exigencies of the public and the 
location of the highway. ‘The more ancient decisions limit- 
ed the rights of the public to that of passage and repas- 
sage and treated any interfercnce with the soil other than 
was necessary to the enjoyment of this right as a trespass. 
But the modern decisions have very much extended the 
right, and, particularly in the streets of populous cities, 
have reduced the interest of the owner of the soil to a 
mere naked fee of only a nominal value.”—Ibid., 812. 

The distinction is not properly taken in these authori- 
ties, we think, between the right of the original proprietor 
and his vendees in the property of a street. It has not 
been urged here and we therefore do not think proper to 
decide it. It is by no means clear that this proprietor, or 
the vendees of this particular interest, own this right in 
opposition to the purchasers and owners of lots in the city. 
The right of the owner, as indicated by this author, is not 
inconsistent with the use of the land as a street. Thus, as 
owner, he has the right to all the trees and mines under 
it, (§ 802)—to dig the soil and use the timber, &e.—the 
right to maintain trespass against one coming on the side- 
walk and using abusive language, (§ 805)—the right to the 
herbage on the highway, (§ 306.) Now the right of the 
city, in comparison with this, is fay more extensive, being 
that of occupancy and use for travel and transportation by 
the public of every various kind, all hours of the day or 
night, together with the duty to keep it in order and pre- 
vent obstruction to its free use, possession and enjoyment. 
The right of the one is instant, present, potent in all time 
to come, that of the other distant, uncertain, qualified, con 
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tingent—so that, if it depended upon the ownership con- 
templated by the law, we should not hesitate to give such 
construction of the meaning and intention of the Legisla- 
ture as to give to the city as the owner rather than to 
complainants. Indeed, the grant might be construed to 
give to each to the extent of his interest—the present 
right to the city, the future to complainants when the 
right and possession of the city is abandoned. 

There are other views, of no slight interest, in connection 
with the subject. We have already seen that the city has 
been in the possession and enjoyment long enough to cre- 
ate aright. Be this as it may, the State does not under- 
take to interrupt or disturb the right of any one. It 
merely divests itself of its right or title, leaving the pos- 
sessor undisturbed and by no means desiring to interfere 
with or take from a right or interest of property existing 
in another, more especially when such right, as in this 
case, of great public advantage and benefit, might force 
this party to a purchase of the property to answer the 
public exigencies, or to subject the property to uses of 
great, perhaps indispensable, moment and importance. 
To assert the contrary conclusion would be to turn an act 
of high beneficence on the part of the State into one of 
merited reproach. It would be to assert that the Legisla- 
ture had trifled with the great interests of the public in 
one of her cities, as such grant would put it in the power 
of individuals to destroy the street, to defeat its main ob- 
jects and purposes—ta deprive the law of its principal 
beneficial design and character. It would be as if a power 
was given in one of our towns on land to block up the ap- 
proach from a street to the surrounding country. 

It is not difficult to see that complainants are not em- 
braced by either the terms or the spirit of the law. There 
are no water lots at the ends of the streets held by them, 
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and they are not the riparian proprietors prevented from 
improving any lots there claimed by them. : On a full con- 
sideration of the subject, we are of opinion that neither 
the complainants nor the original proprietor of the lots de- 
rived title to the land between high and low water mark 
at the end of the streets, from this law, and that their 
claim on this ground is unsustainable. Whilst such are 
our views on this subject, it is incumbent upon us to show 
how far they are supported by authorities bearing on the 
subject. 

It has been held, says the author above quoted, that 
“ where an act of the Legislature of New York authorized 
a proprietor of lands lying on East river, upon which the 
city of New York is bounded, which is an arm of the sea, 
to construct wharves and build bulk-heads in the river in 
front of his land, and there was at the time a public high- 
way through said land terminating at the river, such pro- 
prietor could not, by filling up the lend between the shore 
and the bulk-head, obstruct the public right of passage 
from the land to the water, but that the street, by opera- 
tion of law, was extended from the former terminus to the 
newly made land to the water. . The design of the act was 
to confer privileges on the owners of land adjoining the 
East river, but not to destroy the rights of the public to 
reach its waters through Warren or any other street which 
then led to its shore. Nor should the act be so construed 
as to make a public mischief, unless required by words of 
the most implicit and unequivocal import.”—Angel on 
High., § 26; People vs. Laundrum, 5th Denio, 9. 

In the plan of the town, made part of the record, which 
plaintiffs exhibited, the streets extend to the water and are 
left open there. The efiect of such dedication is given in 
numerous cases well worthy of consideration. The case of 
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Blakely, &c., vs. Hlemley, lessee, decided by the Supreme 
Court of the United States, is important as to several 
points involved in this case. This was a suit to recover a 
lot of land in the city of Pittsburg lying between Water 
street and the Monongahela river. The Court say, “from 
the plan of the town, it does not appear that any artificial 
boundary, as the Eastern limit of Water street, was laid 
down ; the name of the street was given and its Northern 
boundary, but the space to the South is left open to the 
river. <All the Streets leading South terminate at Water 
street, and no indication is given on the plat or in the re- 
turn of the Surveyor that Water street did not extend to 
the river. Whether Water street extended to high or low 
water mark can be of no importance in the present con- 
troversy. If its Southern boundary be limited by high 
water mark, it is clear that the proprietors parted with all 
their right. It is admitted by both parties that the river 
Monongahela, being a navigable stream, belongs to the pub- 
lic, and a free use of it may be rightfully claimed by the 
public whatever may be the extent of its volume of water. 
If Water street be bounded by the river on the South, it is 
only limited by the public right. To contend that between 
this boundary and the public right a private and hostile 
right’could exist, would not only be unreasonable but con- 
trary tolaw. Ifthe jury shall find that the ground in ques- 
tion was dedicated to the public as a street or highway, or 
for other public purposes, to the river, either at high or 
low water mark, the right of the city will be established.” 

The Court below having instructed the jury that the 
acts of ownership (that of having wharves and a graduated 
pavement,) for which a tax was imposed on steamboats, 
were inconsistent with the rights asserted in behalf of the 
public, and that it could not be legally treated and used 
as private property, the Court say: “If this ground had 
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been dedicated for a particular purpose and the city au- 
thorities had appropriated it to an entirely different pur- 
pose, it might afford ground for the interference of a Court 
of Chancery to compe! a specific execution of the trust by 
restraining the corporation or causing the removal of ob- 
structions; but, even in such case, the property would not 
revert to the original owner limited only by conditions im- 
posed in the grant. It does not appear, however, that the 
construction of wharves on the river] and the pavement on 
the ground have in the least degree obstructed its use as a 
street. The wharves cause no obstruction to the use of 
the ground asa street, and whether the authorities have 
transcended their power by raising a revenue from them, 
is a question not necessarily involved in the case.”—6 
Peters, 510. 

It will be thus seen that this decision, maturely con- 
sidered by the Court, covers nearly the entire ground of 
the present controversy. Other cases on the main point 
in the case have been determined by other Courts, to 
which a short reference will be given, re-affirming the doc- 
trine thus laid down. Thus, in Rowan’s executors vs. the 
Town of Portland, the Court say: ‘There is no line on the 
map of the town dividing or separating the town from the 
river; and, if there were, it should rather be presumed 
that the shore between such line and the river was thus 
discriminated for the purpose of showing that it was in- 
tended for some use of the town differing from ordinary 
streets and public grounds, and that the cross streets, at 
least, were intended to extend to the river at some future 
day, than that a town located upon the bank of such river 
and at a point selected for its commercial advantages 
should be wholly shut out from free and common access 
to the river. The unreasonableness of this latter presump- 
tion has been more than once declared by this Court, and 
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the fact that a town is laid off upon the bank of a naviga- 
ble river, is held to be sufficient evidence of its extending 
to the water, unless a contrary intention is manifestly in- 
dicated.”—8 B. Mon., 240. 

The same doctrine is held in2 J. J. M., 224, 7 B. Mon- 
roe, 680. In the former case, the Court say: ‘The front 
street runs parallel with and near to the river. There were 
no lots between it and the river, but some vacant ground 
from this street to the margin of the river. This land be- 
longs to the trustees, never having been sold or appropri- 
ated by them ;” and, from subsequent parts of the opin- 
ion, itis evident they were considered as holding it for 
the benefit of the town and might obtain the grant of a 
ferry, of which the town should receive the protits.—8 B. 


-M.,, 241. 


In the city of Louisville vs. Bank of the United States, 
the Court say: “It would be almost as reasonable to sell 
and appropriate as private property the river itself as the 
ground lining its margin, the occupation of which would 
obstruct the connection between the lots and the river. 
The object of locating the town on the river was to enjoy 
the benefit of its facilities as ahighway.” A similar infer- 
ence of the intention to secure at all times and under all 
circumstances a free access to the river and an unob- 
structed right to the common use of its banks is stated in 
Kennedy’s hs. vs. Covington, 8 Dana, 61; 8 B. Mon., 242. 

In Godfrey vs. the City of Alton, the Supreme Court of 
Tllinois held, that “when an easement is granted to the 
public upon the margin of a navigable stream, the right 
to use and treat it as a landing is undoubted. Having 
dedicated the banks of the river, this united the two ease- 
ments each of which was essential to the full enjoyment 
of the other. The proprietors had no interest in the bed 
of the stream which they could reserve to the prejudice of 
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the enjoyment of the public easement over it.”—12 Illi- 
nois, 36. 

A case of the brig Empire State, decided by a Judge of 
the District Court of the United States in Michigan, has 
been mainly relied upon by complainants. This asserts, 
that “the public streets remain as originally dedicated and 
no right of possession is given, and there is no transfer of 
the fee in them, and consequently the city cannot occupy 
them except for purposes of regulation either for public 
business or public use, or give authority to others to do so. 
The character of the use cannot vary the terms of the 
grant or convey that which was expressly withheld. Un- 
questionably, the city may erect at their termini of the 
streets, in the river, suitable wharves or landings, but by 
so doing such erections become free to the public as exten- 
sions of the streets, and the city has no authority, and can 
confer none, to exact tolls for egress and regress.”—1 
Newbury, 550. 

We are not acquainted with the reputation of the Judge 
who pronounced the opinion, so as to be satisfied with his 
decision and regard it as authority, nor is the case so 
treated as to entitle it to this estimation. Judges of the 
District Court of the United States occupy the position 
and station of Circuit Court Judges of the State, and have 
jurisdiction in some respects more extensive, in others 
more limited, and their decisions are entitled to about the 
like regard, dependent always upon the reasoning and 
strength with which they are supported. 

For reasons already expressed, we do not assent to the 
view as to the effect of a want of a conveyance of the 
streets upon the rights of a city. The power and right of 
a city to erect a wharf being conceded, it seems to us that 
the imposition of a toll would and should depend upon a 
right discretion in the City Council. If they construct 
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wharves, it will be at the expense of the inhabitants, by 
tax, and no objection is perceived to an arrangement by 
which the public burthens in this respect may be relieved 
and, prevented. They may, if they think it preferable, 
contract with individuals to erect wharves, and from the 
use of them in obtaining toll prevent the expense of erec- 
tion to themselves and thus greatly remunerate for any 
outlay in their construction. It is a franchise, and should 
be so regarded, just as a city or town may build a market 
to be free to all, or with the imposition of a tax upon the 
vendors of articles of sale to compensate for its erection, 
attention, &c. We do not perceive anywhere in the ex- 
amination we have made, and we have made every exer- 
tion to examine all the cases in our reach, that such rights 
or privileges have in any instance been denied to city au- 
thorities. The principal cities in this country and in Eng- 
land seem to possess and enjoy the privilege, and it would 
not comport with the fair and rightful exercise of these 
rights for municipal bodies to be debarred of their use and 
enjoyment. The land at the end of a street in a city, 
located on a water course or arm of the sea, is either shal- 
low or has deep water near the shore. In the former case, 
it can be used alone by lighters and very small vessels, 
but even these require regulation and attention propor- 
tioned to the extent of the trade of the place. This 
very regulation creates expense, and what should pre- 
vent a tax or toll from those receiving the benefit of the 
land and of the provision for its regulation? But why 
should this easement be confined to small vessels and 
lighters—restricted to the few, when it may, by an addi- 
tional expense, be made to benefit the many? Why not, 
by the construction of wharves, give an access to all ves- 
sels, large as well as small, thus affording facilities for the 
landing of passengers and to the ready transportation of 
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goods? If the easement exists at all, it is and should be 
with all the improvements that science and skill and 
modern art can bring to its aid. 

Quo warranto was brought against the corporation of 
Boston, in England, for demanding toll thorough. They jus- 
tified the demand by reason of a consideration for repair- 
ing a bridge and pavement, and also a sea beach, and the 
Court held upon this, that although tol/ thorough could 
not be claimed as such without more, yet, as here, it was 
founded upon a consideration, it should be deemed good. 
See Williamson vs. Jones, 162; Ray vs. Corporation of 
Boston, Cro. Eliz., 711. 

It is upon such principles that toll is exacted for pass- 
ing highways, bridges, ferries, &c., which are public, and 
that is called toll thorough.—Woolrich’s Law of Waters, 
page 303. 

This decision is independent of any statutory right. 
Upon common law principles, the charter of the city 
would but confirm the right. In the present case, a con- 
tract was made by the city with defendants to construct a 
wharf and a railroad track, giving them the emoluments 
arising from wharfage, &c., for ten years, with the require- 
ment to return the wharf at the end of that time in good 
condition to the city. The allegation is, that this was 
made without adequate consideration. There is no proof 
to support it, and the answer denies that the consideration 
was insuflicient. Lrima facie the City Council is the 
best judge of its own interests, and without proof of im- 
proper or injurious action on their part, there is no pre- 
text for calling it in question by this Court. We cannot 
presume that they have acted improperly or have parted 
with an important interest, without any value. 

Again, it is alleged that the City Council made the con- 
tract without notice to the citizens and against the appro- 
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bation of the citizens. Weare not aware that notice is 
required by law to be given of contracts made by the city, 
or that the assent of the citizens is required to be given to 
their contracts or other action. No such showing has 
been made to us. 

It is said, again, that a City Council, subsequently 
elected and convened, have, by solemn act and resolution 
of their Board, annulled, canceled and set aside the said 
agreement and contract made with defendants, by which 
they were to have the privilege of constructing a wharf 
and railroad. It would be a curious lease, agreement or 
contract that one of the parties, without any provision in 
it giving such right, could annul, cancel and set aside. It 
was not a mere license, but a contract, executed by both 
parties and entitled to all the regard of such. 

On the whole case, after mature deliberation and reflec- 
tion, we are of opinion that the decree of the Circuit Court 
in favor of complainants, making the injuction perpetual, 
is erroneous and should be set aside with costs, and the 
case remanded, with directions to that Court to dismiss 
the bill with costs. 











Francis A. Rosrnson anp Josrern B. Rovrnac, Arret- 
LANTS, vs. TERRELL H. Yon anv oruers, APPELLEES. 


1. The act of 1844 prohibits Sheriffs’ sales, except upon the four sale days 
therein named, provided that when the levy is upon personal property, 
the replevy bond required by the statute shall have been given. 

2. Such bond is not necessary where the levy has been upon real estate, 
which is not in its nature the subject of replevy. 
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3. The statute of 1855 does not allow a second replevy by the sureties in the 
first replevy bond. 


4, A Circuit Judge, under the provisions of the act of 1844, has full power, 
either in term time or vacation, to correct, restrain and control the process 
of a Court of law, and no resort is necessary to the powers of the Court of 
Chancery in such cases, unless arising from the operation of independent 
equities apart from the process. 


This case was decided at Marianna. 

Appeal from Jackson Circuit Court. 

The opinion of the Court contains a statement of the 
facts of the case, to which reference is made. 


W. £. Anderson and D. P. Holland for appellants. 
A. HT. Bush and Yonge & McClellan for appellees. 
PEARSON, J., delivered the opinion of the Court. 


It appears from the record in this case that sundry 
creditors of F. A. Robinson had obtained judgments at 
law against him; that executions had been issued and 
a levy made by the Sheriff upon his property, when, 
taking advantage of the act of 1844, he gave a replevy 
bond for the furthcoming of the property levied upon. To 
this delivery bond Joseph B. Roulhac was surety. The 
defendant Robinson having failed to deliver the property 
to the Sheriff, according to the condition of the bond, 
a new execution was issued therefor, according to the 
statute, against both Robinson and his surety Roulhac. 
Under this second execution a levy was made upon the 
property of Roulhac as well as that of Robinson, and the 
same was advertised to be sold on the first Monday of 
April in the same year; wherenpon Robinson and Roul- 
hac bring their bill fer an injunction to restrain the execu- 
tion of this process. This application was refused by the 
Judge below, and upon this determination and refusal the 
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case comes up by way of appeal to this Court. The 
questions here presented for our consideration are, first, 
whether a Sherifi’s sale can be legally made upon any 
other than the days designated in the statute of 1844 regu- 
lating Sheriff’s sales, and, secondly, if so, whether the de- 
fendants stood in a condition to avail themselves of a 
second replevy after the original defendant in execution 
had once availed himself of the delay which is provided 
for in the statute, upon giving bond as therein directed. 
Our statute of 1844, regulating Sheriff’s sales, provides 
that no judicial sales shall take place except upon the 
first Mondays of December, January, February or March, 
provided the defendant in execution tenders to the Sheriff 
the bond therein prescribed, conditioned for the fortheom- 
ing of the property levied upon. Since the passage of 
this act, it has been the practice and general understand- 
ing of the profession that Sheriff’s sales could only take 
place on the days therein specified. While the language 
of the statute is peremptory that sales shall only be made 
on these days, it provides, as a condition precedent for ob_ 
taining the benefit of its provisions, that delivery bond 
shall be given to secure the plaintiff in execution, and 
these bonds have been held valid whatever fate might at- 
tend the property levied upon, for the reason that if the 
property dies or disappears the plaintiff in execution is 
prejudiced, as he might have had the benefit of a sale at 
ence but for the interposition of the delivery bond.—See 
Alaban.a Reports. 

The plainest and most ordinary rule in construing stat- 
utes is to suppose that the legislative power meant some- 
thing by their enactment, and, upon the principle magis 
valeat quam pereat, give effect to such intention if it can 
be done. Now, in the matter of Sheriff’s sales, the Legis- 
lature haye fixed four days in the year only upon which 
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these sales may be made, evidently to relieve the people 
from the rigor of the then subsisting law, so that, at the 
close of the year, they might have opportunity of realizing 
their means to meet their engagements and liabilities. To 
sell the real estate of the defendant in execution would be 
as great an injury to him at an unreasonable period as the 
sale of his personal effects, and the main object of the law 
granting time and indulgence must have been the rescue 
of the debtor from the hard grasp of his creditor in all 
cases. With the reason or policy of this enactment we 
nothing todo. We find it on the statute book, and it is 
our duty to enforce it. To give it effect, we must suppose 
that the proviso requiring forthcoming bonds from defen- 
dants as a condition of securing the advantages of the 
statute was intended only to apply to personal property, 
which is perishable in its nature and might be subject to 
removal and delivery. teal estate is imperishable and 
immovable, is bound by the judgment and could neither be 
the subject of removal nor delivery, within the meaning 
and intent of the statute. 

From this view of the statute, it follows, that while 
forthcoming bonds are necessary to obtain its advantages 
in case of a levy upon personal property, such bonds are 
not necessary in case of a levy upon real estate, to which 
the provision is inapplicable. By this construction the 
legislative intention will, we think, be carried out in whole 
and in part, and that relief afforded all execution credi- 
tors which it was intended to supply. 

The act of 1855, amending the then existing law in rela- 
tion to executions, provides expressly that there shall be 
no second replevy granted after the forfeiture of the first 
replevy bond. Roulhac, then, the security in the first 
replevy bond, stands in no better condition than his prin- 
cipal Robinson, the original defendant in execution, who 
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had, by his assistance, exhausted the relief afforded him 
by the statute. If Roulhac, under such circumstances, 
could be permitted to have a new replevy of his property, 
then his sureties upon bond might claim a similar advan- 
tage, and so on ad infinitum, from one set of sureties to an- 
other until no judicial sale could ever be had. 

The resolution of these two questions is perhaps suffi- 
cient to dispose of this case, but there is another and dif- 
ferent question touching the jurisdiction of the Court of 
Chancery involved, upon which this Court owes it to itself 
to express an opinion. This is a bill for injunction, alleg- 
ing nothing material in behalf of the complainants beyond 
the fact that judgment and execution had been obtained 
against them at law, execution issued and levied and a 
sale about to be made in an irregular manner, upon a day 
not authorized by the statute of 1844. Upon considering 
the application for an injunction, the Circuit Court Judge 
must have taken these allegations to be true as upon de- 
murrer. Suppose it were so, the question will arise, had 
the complainants adequate remedy at law? It is of great 
importance that the jurisdiction of the Courts of law and 
equity should be kept separate and distinct and the chan- 
cery power never invoked while remedy can be had at 
Jaw. This is indispensable to avoid circuity of action and 
the delay of justice incident thereto. We see no reason 
why the complainant in this case might not have ob- 
tained from the Circuit Judge who rendered the judgment, 
either at chambers or in term time, a complete and per- 
fect remedy for all the injury anticipated by his bill with- 
out proceeding in the Court of Chancery. This Court can 
only proceed in the exercise of its peculiar jurisdiction 
and can claim no power to restrain or control the process 
of a Court of law, unless its powers are brought into requi- 
sition by some latent equity not cognizable in a Court of 
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law. The Courts of law have full power to revoke, cor- 
rect, restrain or quash their own process in the course of 
their own ordinary jurisdiction. But, in this State, the 
very same act of 1844, under which this complaint is 
made, empowers the Circuit Judge to afford relief in 
and ample manner against all abuse of its the process. 
The sixth section is as follows: “That the Court be- 
before which an execution is returnable, or the Judge in 
vacation, may, on application and notice to the adverse 
party, for good cause, upon such terms as the Court may 
impose, direct a stay of the same and the suspension of 
proceedings thereon until the first term of the Court there- 
after, or until a decision can be had on the same.” This 
statute was brought under the consideration of the Court 
in the case of Mitchel vs. Duncan, reported in the 7th vol. 
Florida Reports, puge 13, for another purpose, but the 
argument there made shows the construction which the 
Court gives the statute. The Court there say: “The 
remedy, therefore, afforded by this statute, though anala- 
gous to that obtained by injunction, is more ample and 
convenient by reason of disposing of the question of 
equity jurisdiction and directing execution on the hond 
without a formal suit thereupon.” The power, therefore, 
of a Court of law to afford relief in cases of this sort, 
though not precisely in issue and decided, is clearly indi- 
cated by the opinion delivered in the case referred to; 
and, in addition to this, there is a manifest impropriety in 
the Court of Chancery interfering with the process of 
a Court of Law, which is the peculiar property of that 
Court unless its jurisdiction is expressly claimed by equi- 
ties alleged outside of and apart from the process. 

The judgment of the Circait Court must therefore be 
affirmed with costs. 


Note.—DvPont, J., concurs in the judgment pronounced 
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and also in the rulings upon the construction of the stat- 
utes regulating Sheriff's sales, but is not committed to the 
views expressed in the opinion with regard either to the 
extent of the powers of the Court of law over the action 
of its officers or with reference to the jurisdiction of the 
Court of Chancery. 








Mittrr & Crictar, AprrEeLLAnts, vs. Joun Kuinaszury, 
APPELLEE. 


1. It is a well settled rule of practice, both in the English and American 
Courts, that on demurrer the Court will consider the whole record and 
give judgment for the party who on the whole appears to be entitled to it. 


2, Where there is one good count in the declaration and the record contains 
no bill of exceptions incorporating the evidence adduced at the trial, the 
legal presumption is that it was sufficient to sustain the judgment under 
that count. 


3. The appellate Court will intend that everything necessary to sustain the 
verdict was proved unless the omission was taken advantage of by excep- 
tion in the Court below. 


This case was decided at Marianna. 

Appeal from Santa Rosa county. 

This was an action of assumpsit. Besides the usual 
money counts, the declaration contained a special count, 
as follows: “For that whereas the said defendant Miller, 
on the 16th day of May, 1855, made and delivered to the 
said John Kingsbury his certain promissory note in writ- 
ing in the following words and figures, to wit: On the six- 
teenth day of December next, I promise to pay to John 
Kingsbury, or order, seven hundred and fifty-four dollars 
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and thirty-one cents in lumber, at the mill on East Bay, 
said lumber to be valued by Messrs. A. McVoy & W. J. 
Keyser and to be sawed according to bill furnished by 
said Kingsbury, and to be merchantable, with eight per 
cent. interest until paid. 
(Signed,) Wi1tam Miter. 
Milton, May 16th, 1855. 


‘Which promissory note was then and there endorsed by 
the said W. L. Criglar, whereby he became a party to the 
aforesaid promissory note and equally bound with said 
William Miller to pay the said sum of money in lumber 
to the said plaintiff; and whereas the said plaintiff was, on 
the 16th day of December, 1855, and still has been ready 
to receive the said lumber, at the Mill on East Bay, ac- 
cording to the bill furnished by him to the said William 
Miller; and whereas the said William Miller and the said 
W.L. Criglar did not either of them deliver to the said 
plaintiff at the mill on East Bay, or anywhere else, any of 
the said lumber, and still refuses to deliver the same; and 
whereas the said defendants, in consideration of the prem- 
ises then and there, to wit: at Santa Rosa county afore- 
said, did promise to pay the aforesaid sum of seven hun- 
dred and fifty four dollars and thirty-one cents to the said 
plaintiffs in lumber, according to the tenor and effect of 
the afvresaid promissory note,” &c. 

Seven pleas were filed by the defendants, the last of 
which alleged, “‘that the said William Criglar, for plea to 
the first count in the said plaintiff’s declaration, says that 
the said plaintiff did not give him notice of the non-pay- 
ment of the said promissory note by the satd William Mil- 
ler upon the presentation of the same to him for payment, 
and this he is ready to verify,” &c. 

Plaintiff replied to the first six pleas and demurred to 
the last, assigning as ground of demurrer that “the said 
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promissory note declared on is not negotiable, and that 
the said William Criglar was an original party maker 
thereof and primarily liable to be sued thereon, and there- 
fore not entitled to the notice of the non-payment thereof 
by the said William Miller.” 

The demurrer being sustained, the defendants withdrew 
all the other pleas and a judgment by ned dicit was taken 
by the plaintiff, from which defendants appealed. 


W. £. Anderson for appellants. 
Yonge & McClellan for appellee. 
DuPONT, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by the appellee 
against the appellants upon a written agreement, which 
contained a promise to pay a certain sum of money in 
lumber, to be delivered at a certain place and to be valued 
by certain persons therein named, according to a bill to be 
furnished by the payee. Tke declaration contained a special 
count on the agreement, and very improperly designated it 
a “promissory note.” The usual money counts were also 
embraced in the declaration. Seven pleas were inter- 
posed by the defendants below, all of which were replied 
to except the last, to which there was a demurrer. The 
demurrer to this plea was sustained, and thereupon the 
defendants voluntarily withdrew all of the other pleas and 
suffered a judgment to be taken by nzl diczt. To reverse 
this judgment the cause is brought to this Court. 

The only exception contained in the general assignment of 
errors that we deem necessary to be considered is in the fol- 
lowing words: “* That the declaration being defective as well 
as the plea, the Court should have given judgment for the 
defendants.” It is a well settled rule of practice, both in 
the English and American Courts, that, on demurrer, the 
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Court will consider the whole record and give judgment 
for the party who on the whole appears to be entitled to it. 
Thus, on demurrer to the replication, if the Court thinks 
the replication bad, but perceive a substantial fault in the 
plea, they will give judgment, not for the defendant, but 
the plaintiff, provided the declaration be good; but if the 
declaration also be bad in substance, then, upon the same 
principle, judgment would be given for the defendant.— 
Ste. on Plea., 162. Thus, too, if there be a demurrer to 
the plea, it will reach back to the declaration, and, if that 
be bad, the judgment will be for the defendant. This doc- 
trine was enunciated and acted upon by this Court in the 
well considered case of Parkhill’s adm’rs vs, the Union 
Bank of Florida, (1 Flo. Reps., 110.) In the opinion de- 
livered in that case, the Court say: “If the pleading be 
bad, judgment shall be had against him who made the 
first default; and it matters not whether the issue be of 
law or fact, whether the cause has proceeded to issue or 
not, the Court is always bound to examine the whole 
record and adjudge for the plaintiff or defendant accord- 
ing to the legal right as it on the whole appears.” Look- 
ing into this record, we perceive that the special count of 
the declaration is manifestly faulty and wholly insufficient 
to sustain the judgment of the Court below. It only re- 
mains, then, to consider whether there is enough in the 
record, independent of the special count, to save the judg- 
ment. It will be noted in this connection, that, in addi- 
tion to the count upon the special agreement, the declara- 
tion contains all of the usual money counts. These latter 
counts seem to be unobjectionable, and as the record con- 
tains no bill of exceptions incorporating the evidence 
adduced at the trial, the legal presumption is that it was 
sufficient to sustain the judgment upon these counts, 
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“The appellate Court will intend that everything neces- 
sary to sustain the verdict was proved unless the omission 
was taken advantage of by exception in the Court below.” 
11 Barb. 8S. C. Reps., 205. 

The same doctrine has been repeatedly enunciated by 
this Court and is strictly applicable to the case now undesz 
consideration.—Dorman vs. executors of Richard, 1 Flo. 
Reps., 281. 

Our statute would also seem to support this view of the 
law. It says, that “no judgment after verdict of a jury 
or an award of arbitrators shall be siayed or reversed for 
any defect or faalt in the original writ, or for a variance 
between the writ and acclaration, or for any mispleading, 
insuflicient pleading or misjoining of the issue, or for any 
faulty count in a declaration where the same declaration 
contains one count or more which is or are good, or for 


any informality in entering up the judgment by the Clerk,” 
&c., &c.—Thomp. Dig., 351. 

Notwithstanding the very great defects in the special 
count, we are nevertheless constrained, by the position 
which the case is made to assume before us, to sustain the 
judgment under the common counts. 

The judgment will therefore be affirmed with costs. 











Wiutiam Crarx, Arpetiant, vs. Toomas N. Gautier, x 
BEHALF OF DiIcK, A PERSON OF COLOR, APPELLEE. 


The writ of habeas corpus is not the proper method of trying the right of a 
negro to freedom. 


This case was decided at Marianna. 
Appeal from Jackson Circuit Court. 
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On the petition of Thomas N. Gautier in behalf of Dick, 
alleging him to be free and unlawfully detained in slavery 
and custody, a writ of habeas corpus was issued against 
William Clark to show cause why he detained the said 
Dick. 

It appears by the record that Dick isa mulatto man, 
and that he has been held in servitude from early infancy. 
The witnesses for the petitioner deposed that his mother 
was a white woman, and that he was sold for a small price 
until he was twenty-one years old. This, however, was 
controverted by witnesses examined by defendant. 

The Court below decided that Dick was entitled to his 
freedom, and ordered that he be set at liberty, from which 
the defendant appealed. 


Milton & Milton and Yonge & McClellan for appel- 
lant. 


A. H. Bush for appellee. 


BALTZELL, C. J., delivered the opinion of the Court. 


We have given this case the anxious deliberation and 
reflection due alike to its importance and the gravity of 
the interests involved, regretting that the shortness of the 
time allowed will not admit a more careful development 
of the legal principles and questions connected with its 
proper solution. 

The controversy arises from an application by Thomas 
N. Gautier, stating that Dick is a free man and detained 
in slavery and custody, without lawful authority, by Wm. 
Clark. This allegation is denied, ard it is insisted that he 
is a slave. 

Whilst listening with pleasure to the impassioned ap- 
peals of the counsel of petitioner, depicting in lively colors 
the claims and rights of his client, and, on the other side, 
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the no less forcible and animated reply of his opponent, 
enforcing with great power the rights of the defendant 
claiming to be the owner, we have not been unmindful of 
the fact that to us is not assigned the high position of 
weighing considerations of abstract right and propriety. 
These pertain to the sovereignty lodged in another depart- 
ment of government—to the legislature. Our office is the 
more humble, the deeply responsible one of ascertaining, 
with whatever ability we may possess, the law as it is, and 
of determining and declaring the rights of the parties be- 
fore us, without yielding either to the suggestions of policy 
or to the still more imposing ones of humanity. The rela- 
tion which the African race bears and has borne to the 
white man from the earliest period of history is set forth 
in language clear and perspicuous and demonstrable be- 
yond doubt in the able opinion delivered by the Judges of 
the Supreme Court of the United States in the celebrated 
case of Dred Scott vs. Sanford, 19 Howard, 393. It would 
be a vain effort to try to add to what is there so well ex- 
pressed. It is sufficient to refer to these opinions to show 
that whatever rights the negro or his descendants, if free, 
may have, are accorded to him, not by right, but permis- 
sion and grant of the State in which he is. People from 
other parts of the globe, through the comtiy of nations, 
have a recognized position by the common voice of the 
civilized world which Africans have not. Condemned 
to servitude, subjected indeed to the dominion of other 
people from time immemorial, they have been, as they yet 
continue to be, chattels, subjects of trade and commerce. 
The mark of color at once fixes upon them the status of 
inferiority and degradation, and by whatever fact, in legal 
contemplaticn they are regarded as slaves, so that, in case 
of contest, the burthen of proof is thrown upon them of 
establishing their state of freedom. Nor is the rule estab- 
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lished that the rights of free negroes depend entirely upon 
municipal regulations. In several of the States they have 
been permitted to bring actions of trespass to test their 
right to freedom—as in Kentucky, Tennessee and North 
Carolina; and in our own State one case exists in which 
a like decision was had, though the question as to the 
remedy seems to have been overlooked or not regarded.— 
1 Haywood, 422; 2 Mon., 467; 6 Yerger; Sibley vs. Maria, 
2 Florida, 560. 

In other States, there would seem to be provisions par- 
ticularly applicable to the subject, though we speak cau- 
tiously on this point, not having access to a full library. 
The writ of habeas corpus has been allowed them without 
dissent, so far as we can discover, not to try the right in 
case of real contest, but in cases of clear and unquestion- 
able claim. It has been universally refused and deemed 
inadequate in cases where there has been such contest and 
where the effect of a decision by the Court would be to 
deprive the party in possession asserting a claim of the 
right of trial by jury. There has not been an adjudica. 
tion by the Courts of a Southern State cited to us, nor 
have we been able to find such, wherein a question of real 
contest as to the right of freedom on the part of the per- 
son claimed as aslave the remedy of habeas corpus has 
been considered the appropriate one to determine this 
question. At the North, we well know that the right ofa 
slave to jury trial has been earnestly insisted upon in all 
cases, even those presenting the clearest and most irre- 
fragible evidence as to him. Here, the effect of an allow- 
ance of the writ to the extent claimed would be a denial, 
by Southern law and adjudications of Southern Courts, to 
the white man of the very privilege claimed for the negro 
by Northern philanthropy. 

The controversy before us, as already indicated, is upon 
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the claim of the negro man Dick to his freedom. Testi- 
mony was taken, both orally and by depositions, ‘to estab- 
lish and controvert it. It is uncontroverted that Dick is a 
man of color, a mulatto; that he has been held in servi- 
tude from early infancy, a period of near twenty-five years, 
this possession being uninterrupted; that Le was pur- 
chased for a price, though a small one. The witnesses on 
one side depose that his mother was a white woman; that 
he was sold only until he was twenty-one years, &c., whilst 
this is coutroverted by others. The Court below deter- 
mined the case in favor of petitioner, being of opinion that 
the evidence preponderated in his favor. Whether, under 
the cireuinstances of the case, this may be rightfully done 
through the remedy adopted, the writ of habeas corpus, is 
the question for our adjudication. There being, fortu- 
nately for us, decisions made by Courts holding the same 
relation with ourselves to this delicate subject, assented to 
and having the sanction and approbation of the entire 
Southern judicial mind and people, has relieved us of the 
necessity of investigation to ascertain the entire verity of 
the conclusions to which they have arrived. 

The case of the State vs. Frazier, jailer of Richmond 
county, decided in 1831, in the State of Georgia, was an 
application of this kind. The Court say: “ Can it, under 
this writ, enquire into and adjudge the right to freedom 
claimed by the petitioner in opposition to the claim of 
property in her as aslave by Philpot? These are the ques- 
tions distinctly presented to the Court for their determina- 
tion, and, though grave and important, they seem simple 
enough to be answered without much hesitation. The 
writ of habeas corpus is intended for the protection of the 
personal liberty of freemen, and never was designed or 
used to try any right of property. The Court of King’s 
Bench, in the case of Penelope Smith, reported in 2 
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Strange, 982, refused to enquire into and determine the 
right of guardiansbip, declaring that the father, who had 
sued out the writ and souglit to have possession of his son, 
had other remedy, &c. Here the Court is called upon, not 
to determine the right of guardianship, but the right to 
the perpetual and involuntary service of Winney, or whe- 
ther she be or be not the slave of Philpot. The guardian 
of Winney has other remedy.” The Court said they could 
not trench on the constitutional rights of another to render 
to her summarily what may be and perhaps is justice. She 
was discharged.—Dudley’s Reps., 45. 

In South Carolina, the writ de homine replegiando was 
resorted to, which the Court refused to entertain, alleging 
its disuse in England as having been superseded by the 
writ of habeas corpus,a much more eflicient remedy. In 
this case, they declared that the trne remedy of the peti- 
tioners claiming to be free persons of color was the statu- 
tory provisions made for their case, (Huger vs. Barnwell, 
5 Richardson, 277,) and not through permission of the 
common law. 

The case of De Lacy vs. Antine, decided by the Court 
of Appeals of Virginia, is still more in point. “In con- 
sidering this case, said Tucker, J., I concede, as ever, that, 
under our law, the Labeas corpus is not the proper method 
of trying the right to freedom. The act of 1795 has pre« 
scribed the remedy which the negro must pursue. An- 
terior to this act the habeas corpus and homine replegiando 
were resorted to by slaves asserting a right to freedom, 
but, as these remedies proved vexatious and unsafe, a new 
proceeding was presented by the act already cited, the 
homine replegiando was repealed and the habeas corpus 
was considered as no longer appropriate. It is observable, 
however, that there is no provision in the act which denies 
the habeas corpus to a person illegally confined in custody, 
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although he be a free person of color, nor can I believe it 
was ever designed to exclude any free man whatever from 
the benefit of this great salutary writ. When, indeed, on 
the face of the petition it appears that the case presents 
a litigated question as to the right of a negro to his free- 
dom, the writ should be refused as inappropriate to the 
case. When this does not so appear, but carries out in 
the return and is sustained by the proofs, the party should 
be remanded or sent to a Justice of the Peace to make his 
complaint according to law. To suppose that a free ne- 
gro, in possession of regular free papers, may be falsely 
imprisoned, at the pleasure of any individual, without re- 
dress, is indeed to attribute a gross and lamentable omis- 
sion to the law. A free negro, as well as a free white 
man, must be entitled to the benefit of the habeas corpus 
act both according to its language, which is broad and 
general, and, still more, according to its spirit, which is 
yet more liberal and beneficial. If it were otherwise, that 
wretched class would be altogether without protection 
from the grossest outrages, and their personal liberty 
would be an unsubstantial shadow. In such cases, there- 
fore, the Court must exercise a sound discretion, discharg- 
ing the party when there seems to be no real litigation as 
to the right to freedom and remitting him to his suit in 
forma pauperis where there is.” Brooke, Judge, dissent- 
ing, says, it is admitted that as slaves they are not entitled 
to the writ of Aabeas corpus, and that the question of pro- 
perty cannot be tried on the writ. In a forum having 
jurisdiction of the question of slavery under our statutes, 
the color of the party, showing that he is of the African 
race, is prima facie evidence that he is aslave and puts 
the onus on him to prove that he is free. This is one of 
the hardships of his condition. On the contrary, the foun- 
dation of the right to the writ of habeas corpus is that he 




















TERMS HELD IN 1859. 


—— 
Clark ve. Gautier.—Opinion of Court. 

















is a free man, and the word person in the act of habeas 
corpus implies that he is free and not one whose title to 
freedom can be questioned anywhere. The provision that 
he is to make affidavit and give bond before the writ can 
be obtained, implies the same. The provision in the Eng- 
lish Magna Charter, (4 Co., 45,) that no free man shall be 
taken or imprisoned, &c., is the foundation of the writ of 
habeas corpus.—T Leigh’s Reps., 443, 451. 

In Thornton vs. Dimas, decided by the High Court of 
Errors and Appeals of Mississippi, the same view was 
taken of this subject. The C. J. says: “In all civil pro- 
ceedings, negroes are regarded by our laws as property, 
and the owner or claimant cannot be deprived of his right 
or claims except by a verdict of the jury. The 48th sec- 
tion of the act in relation to slaves provides the mode 
by which a negro who claims to be free shall establish his 
freedom, and it is the only remedy which he can pursue, 
Negroes, although persons for some purposes, are gene- 
rally regarded as property and excepted out of the general 
legislation in regard to persons tinless specially included. 
The color is prima facie evidente of liability to servi- 
tude.”—5 8. & M., 617-18. | 

Such are the views taken by intelligent Southern Courts 
on this interesting question, and though there may be a 
slight and unimportant difference as to the precise ground 
upon which their conclusions are founded, very clearly 
there is a concurrence of opinion that where there is a 
contest and fair subject of controversy as to the facts of 
freedom, the writ of habeas corpus is not the appropriate 
remedy and is unsuitable to such purpose. That there is 
nothing in our laws to relieve the case from the operation 
of the ruling, as here announced, will readily appear from 
@ simple recitation of the different statutes of our Legisla: 
15 
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ture passed in reference to this class of persons. It is not 
permitted them to keep or use fire arms, or buy them or 
powder, lead or shot, nor even spirituous liquors, without 
the consent of guardian—nor to intermarry with white male 
persons. Their immigration to this State is prohibited, 
with directions to Justices of the Peace to transport them 
beyond the State. They are not to use abusive and pro- 
voking language to or lift their hands in opposition to any 
person not a negro or mulatto. They are not allowed to 
be witnesses, except as to slaves, free negroes or mulat- 
toes. In case of an execution against them, without pay- 
ment in five days, they are liable to be sold as a slave. 
By a law passed in 1848, all free negroes and mulattoes 
above the age of 12 years are required to have a guardian, 
‘‘who shall have power tosue for and recover all such 
sums of money as are or hereafter may be owing to such 
free negro or mulatto, and shall have the same control 
over such free negroes or mulattoes as is possessed by 
guardians in other cases.”—Page 27. 

These provisions of our State legislation but confirm 
and justify the views contained in the decisions quoted 
and conclusions to which we have arrived, that the present 
being a case of actual and real controversy as to the right 
of freedom on the part of the petitioner, he is not entitled 
to be discharged by writ of habeas corpus, and that the 
Circuit Court erred in granting his discharge. Nor does 
the fact that the application was made through another, a 
citizen of the State, in our opinion, change this view of 
the subject. The appointment of guardian neither gives 
nor creates greater rights than without it; certainly can 
have no effect of depriving the person claiming as owner 
of the right of trial by jury, secured by the highest of all 
sanctions. The appointment is but the means of attaining 
known or fixed rights, not of conferring new and impor- 
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tant ones. The petition does not purport even to be by a 
guardian. Nor have we considered it appropriate, on the 
present occasion, to express our opinion as to the proper 
remedy to be adopted by the petitioner in further pursu- 
ance of his rights. The action of appellate Courts, for the 
most part, with few exceptions, is confined to questions 
raised by the records. The case presented by this record 
is as to the contested question of freedom in favor of a 
man of color based upon an application for a writ of habeas 
corpus. We have determined this to be erroneous, and it 
is sufficient to say, that, in our opinion, our duty is fully 
discharged. Other questions, that will arise hereafter, 
will be discussed and considered when the case may be 
presented in a legal and appropriate shape. 

The judgment of the Circuit Court will be reversed and 
set aside and the cause remanded, with instructions to 
that Court to dismiss the writ and petition with costs. 





SrerHen Ricnarps, APPELLANT, vs. JAMES Natt, Ap- 
PELLEE. 


On motion to docket and dismiss appeal. 
Yonge & MeClelian for the motion. © 
A. H. Bush contra. 

DuPONT, J. 


The counsel for the appellee produced and exhibited to 
the Court a certificate of the Clerk of the Circuit Court 
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for Calhoun county, certifying that the appellee had ob- 
tained a judgment in that Court on the 23d day of Novem- 
ber, 1858, against the appellant for the sum of one thon- 
sand and fifty-three dollars and seventy-four cents, and 
that the appellant had taken an appeal from the said judg- 
ment by filing the necessary bond on the 30th day of the 
same month. Upon this state of facts, the counsel for the 
appellee moved to docket and dismiss the said case, and 
claimed that damages should be awarded to him against 
the defendants below as for a frivolous appeal. 

The record not having been filed and the appellant 
showing no cause for his default, it is therefore ordered 
and adjudged that the said cause be dacketed and dis- 
missed, and that the appellee be allowed against the said 
appellant ten per cent. upon the principal of the judgment 
recovered in the Court below for his damages sustained 
by reason of the taking of the said appeal, the same to be 
assessed by the Clerk of the Circuit Court and included in 
the execution to be issued therefrom. 


Joun Martiy, ApPe.iant, vs. Toe Pensacoia & Georgia 
Rairzr0ap Company, APPELLEE, 


1. Where a party is sued to recover assessments upon his shares in an incor- 
porated railroad company, it is inadmissable to allow oral testimony to be 
given at the tria] as to the inducements and circumstances which led to the 
subscription and the understanding of the subscribers when they subscribed, 
unless such testimony goes to establish fraud or mistake, 

2 Where, in such a suit, the defence is that the corporation has accepted 


from the Legislature an amendment, which radically alters the original 
charter, to constitute this a good defense the defendant must show affirma- 
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tively that he dissented from such alteration ina reasonable time, before 
any debts have been contracted or rights have accrued to third parties 
under such alteration; and itis not incumbent upon the corporation to 
show his assent in order to be able to maintain the action. 


3. Where, in the body of the subscription, there isa stipulation for a par 
ticular enterprise, as for the building of the road to a particular place, or 
for its location upon a specified route, such stipulation forms a condition 
precedent, and, unless strictly complied with by the corporation, the party 
subscribing will be absolved from his obligation to pay. 


This case was decided at Tallahassee. 

Appeal from Leon Cireuit Court. 

This was an action of assumpsit, instituted by the appel- 
lee against the appellant to recover the amount of sub- 
scription for stock in the said Company by Martin, the 
appellant. 

Defendant pleaded non-assumpsit, and, by agreement of 
parties, all substantial defences were to be admitted under 
that plea. 

The record contains a bill of exceptions embracing the 
testimony offered at the trial and the rulings of the Court 
thereon, and the instructions given and refused by the 
Court below to the jury, as follows, viz: 

The counsel for the plaintiff, to maintain and prove the 
issue on his part, offered in evidence the first subscription 
list of the Pensacola and Georgia Railroad, on which ap- 
peared the name of the defendant as a subscriber. It was 
admitted that the calls had been regularly made, and here 
the plaintiff closed. 

The defendant’s counsel, to maintain the issue on his 
part, offered Gen. R. A. Shine as a witness, who proved 
that he himself had subscribed for shares in the same rail- 
road to the amount of one hundred thousand dollars. The 
defendant offered to prove by this witness the inducementg 
and circumstances which led to the subscription of the 
railroad at the time of the first subscription, which was 
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objected to and the objection sustained, to which ruling of 
the Court herein the defendant by his counsel excepted. 
Witness was then asked what was the understanding of 
the subseribers when they subscribed, which was objected 
to and the objection sustained by the Court, to which 
counsel fur defendant excepted. Witness was then asked 
to what point the road was being constructed, which was 
ruled to be a proper question, and witness proved that it 
was in course of construction to Alligator, not on the 
Georgia line; that he is a Director in said company, and 
that there bas been no survey of any road to the Georgia 
line and no action taken by the Company having for its 
object the running of the road from Alligator, or any other 
point, to the line of Georgia, and that when he and Martin 
first subscribed, it was to a road to be constructed to the 
Georgia line; that he, witness, and many other large sub- 
scribers were released from their original subscriptions for 
stock after the acceptance of the provisions of the Internal 
Improvement act by the Company, which acceptance was 
proved. 

The defendant then offered in evidence the minutes of 
the Company and the acceptance of the act of 1855, to- 
gether with the charter of said Company and the act 
amendatory thereof, which minutes, so offered without ob- 
jection, are as follows: 

** TALLAHASSEE, Nov. 28th, 1853. 

“ Resolved, That correspondence be forthwith opened 
with the corporation and citizens of Savannah and Albany 
Railroad Company, to inform them that this Board is fully 
organized and is prepared to discuss all matters of mutual 
interest to the two Companies, as well in regard to the 
proper point at which their contemplated branch road 
should enter Florida, in view of extending it to Pensacola 
under the charter granted in this State, as also to ascer- 
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tain what satditen they propose to make, either by sub- 
scription of stock in this Company or in any other way, 
for the completion of this road from the point of junction 
to its Western terminus over and above the sum of 
$800,000. pledged to be subscribed in Florida; er above 
any larger sum that may be so subscribed, it being appa- 
rent that the work will require an addition of two millions 
of dollars. 

“2d. That immediate correspondence be a both 
with the Atlantic and Gulf Central Railroad Company 
and with the Florida Railroad Company, in order to se- 
cure harmony of action in an application to Congress fur a 
grant of public lands contiguous to the respective roads, 
and in order to bring the subject before that bedy early 
in the session, and by this correspondence this Board de- 
sires to express the deep interest it feels to harmonize with 
these Companies in regard to their Eastern or Atlantic 
terminus in our own State and in the location of their lines 
of road extending Westward and Southward from such 
terminus, in view to a junction with this road, in the most 
favorable manner for the interest of the respective Com- 
panies and for the purpose of ultimately binding all sec- 
tions of the State by an extensive railroad system. 

“4th. J2esolved, That the Apalachicola Land Company 
being large landed proprietors in the neighborhood of our 
contemplated road, should be invited to subscribe liberally 
to its stock, or urged to aid in its construction by a grant 
of land, in view of the greatly enhanced value it would 
confer on their lands generally. 

* And it is further ordered, that the large subscriptions 
made on the 8th of October last, in the subscription book 
at Tallahassee, by Richard Hayward, R. A. Shine, Benj. 
F. Whitner, John C. McGehee, Edward Houstoun, D. C. 
Wilson and Edward Bradford, for themselves and their 
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associates, are exempted from the payment of the instal- 
ments now called in, as stipulated and provided for at the 
meeting of the stockholders, and are therefore not liable 
to be forfeited. 

“TALLAHASSEE, Jan’y 11th, 1854. 

“ A letter was read from A, 8S. Baldwin, President of the 
Atlantic and Gulf Central Railroad Company, containing 
resolutions adopted by that Company on the subject of a 
connection with this and a large exposition or argument 
against our proposed junction with a road from Savannah 
and in favor of our asking a repeal of our charter, a trans- 
fer of our subscriptions to that of the Central road and of 
making the St. Johns i. e. Jacksonville the Atlantic termi- 
nus. After due consideration, the Board was unanimons- 
ly of opinion that these resolutions and arguments pre. 
sent no sufficient reason or inducement for changing our 
present plan, while we still desire to cultivate harmony 
and good understanding with the A. & G. C. and Florida 
Railroad Companies and believe there will be no serious 
difficulty, if there is a mutual desire among the several 
parties. 

“ TALLAHASSEE, 10th Feb., 1855. 

“It was agreed to postpone a full organization of the 
Board by the election of permanent officers until the 11th 
of April next. 

“The Secretary was instructed to notify the Trustees of 
the Internal In.provemcnt Fund of the full acceptance by 
this Company of the provisions of the act to provide for 
and encourage a liberal system of Internal Improvements 
in this State, approved 6th January, 1855, and to specify 
the route lying between Pensacola or the waters of Pensa- 
cola Bay and the point of intersection with the Florida 
Railroad on the most direct practicable line to Jacksonville‘ 
with a view to an extension afterwards to the Georgia line, 
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as that over which this Company proposes to construct its 
road, which notice is in conformity with the two first reso- 
lutions adopted at ihe recent stockholders’ meeting. 

“ TALLAHASSEE, Oct. 18th, 1855. 

“The President stated that the object for calling a meet- 
ing of the Board at this time was to consider and act on 
the report of the Engineers who have been engaged in 
making surveys of various routes for a railroad from Talla- 
hassee to the town of Alligator, in the county of Columbia. 
It was expected that the reports, estimates, &c., would be 
ready to be submitted to the Board. 

“The Georgia Railroad Company, if they be compelled 
to seek a terminus on the Georgia line East of the termi- 
nus now contemplated in Hamilton county, may use any 
part of the Atlantic and Gulf Central Railroad as part of 
the road of the Pensacola and Georgia Railroad Company 
to the Georgia line, and, in like manner, the Atlantic and 
Gulf Central Company may use any part of the road of 
the Pensacola and Georgia Railroad Company which may 
intervene between roads on the main line constructed by 
the Atlantic and Gulf Railroad Company. If when the 
Pensacola and Georgia Railroad Company shall have con- 
structed their road to Alligator, the other Company shall 
not have.constrncted theirs to that point, the former Com- 
pany shall be at liberty to construct Eastward to the Flo- 
rida road, or to a junction with the road from Jacksonville 
West, and, in the latter event, the connection at the point 
of meeting shall be made on the same terms as provided 
for a connection at Alligator; and, if any part of the work 
from-Alligator Eastwardly shall have been performed, the 
Pensacola and Georgia R. R. Co. may adopt that work as 
a part of their road, they paying therefor the stock of their 
Company to the amount of the costs of the work; and the 
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Atlantic G. C. R. R. Co., if the other Company do not con- 
struct their road to Alligator by the time the A. and Gulf 

Railroad Co. shall have constructed theirs to that point, to 
be at liberty to construct Westwardly until they connect 
with the road of the Pensacola and Georgia Railroad Co., 
and a connection at such point of meeting shall be estab- 
lished on the same terms as provided for a connection at 
or near Alligator. 

“Fifth. Passengers, freight and cars of each Company 
shall pass over each road with the same facilities as if the 
whole road had been constructed by one Company; and. 
passengers, freight and cars on the road to the Georgia 
line, coming South to the main line from Jacksonville 
to Pensacola Bay, whether going East or West, after reach- 
ing said main line—or passengers, freight or cars passing 
from any point on the main line from Jacksonville to Pen- 
sacola Bay and going up the road to the Georgia line— 
shall pass with the same facilities as if they shall continue 
on the main line from Jacksonville to Pensacola Bay. 

“The two Companies shall unite in asking the General 
Assembly to ratify and confirm the agreement which shall 
be made between them, by proper amendments to their re- 
spective charters, in such manner as to give effect to their 
_ agreement. 

*‘ After some discussion, the report and all the foregoing 
specifications, except the fifth (5th,) were adopted, and it 
was ordered that a copy of the report and specifications 
and the action of the Board thereon be communicated to 
the Florida Gulf and Atlantic Central Railroad Company 
by the President of this Company. 

“The President stated, that he had heard unoflicially 
that the Tallahassee Railroad Company had appointed a 
Committee to meet a similar Committee of this Board to 
confer together as to the terms and conditions on which a 
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juncture of the roads of the two Companies can best be 
effected. 

* Oct, 30, 1855.—A vote was then taken on the various 
modifications of this route and resulted in the adoption of 
line 2, which was from Tallahassee to or near Bailey’s, 
then near Capt. L. Baileys and William Scruggs, in Jeffer- 
son county, and, crossing the Aucilla below Sandy Ford, 
passes through the Northern part of Patterson Hammock, 
and leaving Madison C. H. to the North, crosses the Su- 
wannee river near Columbus, and thence to a point near 
Alligator, in Columbia county.” 

It was admitted, that at the time of the subscription 
made by Martin to the stock of the Pensacola and Georgia 
Railroad, whose name is on the first subscription list, that 
said subscription was made, together with others, with a 
view to a connection with Georgia and to control the ma- 
jority of the stock of the Pensacola and Georgia Railroad 
and secure a connection. 

Here defendant closed. 

The plaintiff then called F. H. Flagg as a witness, who 
proved that the Pensacola and Georgia Railroad Com- 
pany commenced work in the fall of 1855; that the road 
is graded to Suwannee; that he called on Martin for the 
payment of his subscription; that he refused and said that 
Gen’! Shine had persuaded him and promised him.to take 
it off his hands, as he did not want it. 

The subscription of the 9th May, 1855, was offered in 
evidence without objection. Mr. Flagg was asked by 
plaintiff as to the acquisitions of the Company under the 
act of 1856. Objected to by defendant—objection sus- 
tained. 

Cross-examined and asked whether defendant was pres- 
ent at the meeting of stockholders which accepted the In- 
ternal Improvement act? He stated that he did not know; 
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that he never saw him; does not know that he ever as- 
sented tothe change in the route of the Pensacola and 
Georgia Railroad trom the originally contemplated route 
to the line of Georgia. Gen’l Shine also proved the same 
thing. 

Walker Gwynn, a witness for plaintiff, testified ‘* that the 
Pensacola and Georgia Railroad will be entitled, under the 
act of Congress of 17th May, 1856, to 1,167,360 acres of 
land, and, under the act of the Legislature of Florida of 
6th January, 1855, to 139,210 acres of State land. I have 
located, examined and appraised, on the line between Tal- 
lahassee and Alligator, 363,607 84-100 acres, which I have 
appraised at an average of about $1 79 per acre. Of this 
about 200,000 acres lie in Columbia county, between the Su- 
wannee river and Alligator, my average appraisement of 
which is about $2 08 per acre.” 

Here the testimony closed, and, after argument of coun- 
sel, the counsel for defendant moved the Court to charge 
the jury as follows: 

That the charter of the Pensacola and Georgia Railroad 
Company, as it existed at the time of defendant’s subscrip- 
tion, is as much a part of the contract as though the samo 
had been embodied in the caption to the subscription pa- 
per,and that no material alteration could be made in said 
contract by the Pensacola and Georgia Railroad Com- 
pany, or by the defendant, without the consent of both 
parties. Therefore, if the jury find that the road now in 
course of construction is a different road from that set 
forth and contemplated in the original charter, the defen- 
dant is not bound for the instalments called in, unless the 
assent to such change of route by the defendant has been 
proved ; or, if the jury find that the terminus of the pres- 
ent road is ata point not contemplated by the original 
charter, the defendant is not bound, unless his assent ta 
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such change is poved; that the charter constituted part of 
the contract of subscription, and that an alteration in the 
route of the road or in its termination which would defeat 
the original object intended by the corporation would re- 
lease the defendant, if made without his consent: 

If the jury believe from the evidence that the original 
objects and purposes of the defendant in subscribing for 
the route and terminus contemplated in the original char. 
ter were materially defeated by the adoption of the present 
route and terminus, then he was not further bound for his 
subscription, and they should find for the defendant. 

Which instructions were refused, and, in lieu thereof, 
the Court gave the following: 

The charter of the Pensacola and Georgia Railroad Oo., 
as it existed at the time of the defendant’s subscription, is 
a part of the contract, and no material alteration could be 
made in said contract by the Pensacola and Georgia Rauil- 
road Co., or the defendant, without tke consent of both 
parties. If, therefore, the jury believe from the evidence 
that the road now being constructed is a different road 
from that set forth in the original charter, the defen- 
dant is not bound unless he assents ; or, if the jury believe 
from the evidence that the terminus of the present road is 
at a point not contemplated by the original charter, the 
defendant is not bound, unless he assents to the change. 

The counsel for plaintiff then asked the following in- 
structions, which were given: 

That the acceptance of the Internal Improvement act is 
consistent with the purposes of the Pensacola and Georgia 
Railroad Company and is auxiliary only. That the accep- 
tance by the Pensacola and Georgia Railroad of the Inter- 
nal Improvement act was an act of the stockholders of said 
Company, and, if the charter of the Company is violated 
by said acceptance, the charter is not thereby altered, but 
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the act of acceptance is void; that the Pensacola and 
Georgia Railroad Company, after the subscriptions were 
made, could determine its Eastern terminus at any place 
on the Georgia line and from time to time change its 
policy as to the Eastern terminus; that the Company was 
competent to stipulate for a terminus East of the Alapaha; 
that the defendant must show that he made timely objec- 
tion to the acceptance of the Internal Improvement act, 
and the presumption is, in the absence of proof to the con- 
trary, that he assented tothe action of the stockholders, 
who unanimously accepted the act; and especially is this 
presumption proper where the Company has contracted 
debts to large amounts before any objection is made. 

To which instructions so given, and to the rulings of the 
Court herein, the defendant by his counsel excepted. 

Defendant asked the following charge: 

If the jury shall believe from the evidence that the 
Legislature or the corporation have undertaken to embark 
this corporator in a speculation to which he never con- 
sented, or in any enterprise to which he never gave his 
consent, then he is absolved from his subscription and the 
majority cannot bind him. 

Which instruction was refused. To all which refusals of 
the Court to admit or allow the evidence of the defendant 
and to the charges given for plaintiff, and refusal to give 
the charges asked for by defendant, and the rulings of the 
Court therein, defendant by his counsel did then and there 
except. 

A verdict and judgment having been rendered for the 
plaintiff, defendant appealed. 


W. Call and D. P. Hogue for appellant. 
J. T. Archer and 2. B. Hilton for appellee. 
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DcPONT, J., delivered the opinion of the Court. 


This is a case of a chartered Railroad Company suing 
a recusant stockholder, to recover in an action of assumpsit 
the amount assessed upon his subscription to the capital 
stock of the Company. The stockholder pleaded simply 
“ non-assumpsit,” with the privilege of giving in evidence 
under that plea all substantial matters of defence. The 
defence attempted to be set up at the trial was, that the 
Company, by the acceptance of the provisions of the In- 
ternal Improvement act of 1855, and by amendments ob- 
tained from the Legislature subsequent to the date of the 
subscription for stock, had materially altered and varied 
trom the object and design contemplated and set forth in 
the original charter of incorporation; that he, the defen- 
dant, did not assent to this alteration, and that he was 
consequently discharged from his obligation to pay. A 
large amount of evidence, documentary and oral, was ad- 
duced with the purpose to sustain this point of the de- 
fence, and the defendant also offered a witness to prove’ 
the inducements held out at the time to individuals to sub- 
scribe to the capital stock of the Company, but the Court 
refused to permit him to be questioned to that point. 

The exceptions taken below embrace as well the rejec- 
tion of this witness as the instructions to the jury given 
and refused. The assignment of errors in this Court cor- 
responds with the exceptions. The case here was elabor- 
ately argued and ably contested by the counsel on either 
side. The discussion took a wide range and resulted in 
bringing to the notice of the Court a very large number of 
adjudicated cases, embracing the entire subject of the 
rights and duties of corporations. We are admonished by 
the discursiveness of the opinions delivered in those cases, 
and the many mere dicta to be found, of the great cau- 
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tion which ought to be observed in giving an expression 
of opinion on points which do not legitimately arise out of 
the case before us. 

In this age, when all the great improvements of the 
country are inaugurated under the influence of and owe 
their successful consummation to associated capital, it 
would be dangerous for the Court to anticipate questions 
which, whenever they shall legitimately arise, may tax to 
their fullest powers the most gigantic intellect. The law 
applicable to railroad charters in particular is just now in 
its formation or chrysalis state. They are of recent origin, 
and the rules to be applied to them are yet to be defi- 
nitely settled. It would be well for the interest of the 
country and creditable to the judiciary as an institution 
that, in the establishment of these rules, the commendable 
caution of those great Judges, under whose plastic hands 
the common law was brought into being, should be closely 
imitated. Under these impressions and influenced by 
these considerations, we desire to enter upon the examina- 
tion of the law which is to govern in this case. 

The first question that addresses itself to our considera- 
tion grows out of the refusal of the Court to permit a wit- 
ness who had been offered to testify as to the “ induce- 
ments and circumstances which led to the subscriptions to 
the railroad at the time of the first subscription,” and also 
as to “the understanding of the subscribers when they 
subscribed.” We do not think that this exception is well 
taken. It is an elementary principle of the law of evi- 
dence that oral testimony shall not be admitted to vary the 
terms of a written contract, and, upon this prineiple, it 
has been ruled that such evidence is inadmissible to vary 
the terms of a subscription to the stock of a railway, un- 
less it tend to show fraud or mistake.— Vide Redfield’s 
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Law of Railways, 70, citing 16 B. Monroe, 5; 20 Vermont 
Reps., 509; 34 Maine Reps., 369. 

There was no pretence, even in argument, that there had 
been any fraudulent misrepresentations made to the defen- 
dant to induce him to become a subscriber to the stock of 
this Company, or that he had made his subscription under 
a mistake as to the terms of the charter of incorporation. 
Indeed, the point was not greatly insisted upon. 

Of the other exceptions, all of which are grounded upon 
the instructions to the jury, either granted or refused, we 
will consider first the fifth instruction given, which is in 
the following words, viz: 

“That the defendant must show that he made timely 
objection to the acceptance of the Internal Improvement 
act, and the presumption is, in the absence of proof to 
the contrary, that he assented to the action of the stock- 
holders who unanimously accepted the act, and especially 
is the presumption proper where the Company has con- 
tracted debts to large amounts before any objection is 
made.” 

The evidence in the record, of which the instruction is 
predicated, is a resolution, passed at a meeting of the 
stockholders, under date of the 10th of February, A. D. 
1855, instructing the Secretary of the Company to notify 
the Trustees of the Internal Improvement Fund of “the full 
acceptance by the Company of the provisions of the act 
to provide for and encourage a liberal system of Internal 
Improvements in this State, approved 6th of January, 
1855.” There was no evidence to show whether or not the 
defendant was present at that meeting, nor was it shown 
or attempted to be shown, that he ever objected to the act 
of acceptance. The only objection he appears ever to 
have made was when he was called on by Mr. Flagg, the 
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Secretary of the Company, to pay the assessment on his 
shares of stock. He then objected to pay, but his objec- 
tion was based, not on any alteration of the charter by the 
acceptance aforesaid or otherwise, but expressly upon the 
alleged ground “that Gen. Shine had persuaded him and 
promised to take it off his hands, as he did not want it.” 

This instruction raises the question, how far an indi- 
vidual shareholder in an incorporated Company is bound 
by the action of a Board of stockholders duly convened 
and organized. It is too clear to require any argument or 
authority to support it, that so long as the action of the 
Board is within the scope of its legitimate powers and 
limited to the promotion of the particular enterprise con- 
templated in the original charter of incorporation, so long 
do their acts, regularly passed, bind the individual share- 
holder, and he has no right to claim any immunity, nor 
can he relieve himself from his duty and obligation as a 
shareholder even thongh he should dissent in the most 
formal manner. It is only when the action of the Board 
is such as proposes to vary from, add to or radically alter 
the character of the original enterprise, and thereby im- 
pose new duties and obligations, that the question can 
ever arise. For the purposes of this argument, it will be 
assumed that the act of the Board of stockholders, in 
accepting the provisions of the Internal Improvement act, 
was of the latter character. Mucherror has crept into the 
books by the attempt to assimilate corporations to ordi- 
nary partnerships, and to apply to the one the rules of law 
peculiarly applicable to the other. Thus, in Angel & 
Ames on Corporations, where reference is made to the 
liabilities of individual members of a partnership, it is 
said: “‘Such precisely is the law with regard to partner- 
ship associations which are ¢ncorporated, and no point of 
law is more clearly and firmly settled than that, if a corpo- 
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ration precure an alteration to be made in its charter 
by which a new and different business is superadded to 
that originally contemplated, such of the stockholders as 
do not assent to the alteration will be absolved from lia- 
bility on their subscription to the capital stock.” 

This proposition, as enunciated, is not sufficiently quali- 
fied. If by the term “‘assent” it is designed to convey the 
idea that in suck case each individual corporator must, in 
order to have his liability fixed, signify his concurrence by 
express asscat, the proposition is certainly incorrect, as it 
ignores the fact that, from the very nature and constitution 
of these respective associations, the individual in the one 
case speaks through his representative, the majority, in 
the otker he speaks in propria persone. In the same 
authority it is said: ‘* Corporations are subject to the 
emphatically republican principle (supposing the charter 
to be silent) that the whole are bound by the acts of the 
majority when those acts are conformable to the articles 
of the constitution.” 

It seems, says Mr. Kyd, “to be the first suggestion of 
reason that an act done by asimple majority of a collec- 
tive body of men, which concerns the common interest, 
should be binding on the whole, and this is the principle 
of the rule adopted by the ‘common law’ of England 
with respect to aggregate corporations.”—1 Kyd on Cor- 
porations, 422. 

Upon these principles, it would seem that where the Com- 
pany undertakes to depart from or add to the original object 
or design, as set forth in the articles of association or char- 
ter of incorporation, there is this manifest difference be- 
tween, a simple partnership and an incorporated associa- 
tion: in the former, the assent of the individual member 
is not to be assumed—it is to be affirmatively established 
by competent proof; in the latter, his assent will be pre- 
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sumed unless he affirmatively proves his dissent. The 
ground of difference will be obvious to any reflecting mind. 
In the former case, the association being usually limited to 
a few members, they are generally competent to act in mass, 
whéreas, the latter being composed of numerous individu- 
als, residing in remote localities, they are constrained, by 
the very necessity of the case, to speak through a conven- 
tional medium, viz: an organized majority. If this were 
not so, then would great inconvenience arise whenever it 
should become necessary for the interest of the association 
to vary from or add tothe objects of the original enter- 
prise. How would it ever be possible to obtain the ex- 
press assent of each corporator? In many eases, their par- 
ticular localities would be unknown, and, if originally 
known, may have been changed from place to place. If 
this were not so, then, in every case of the decease of a 
stockholder, the corporation could accept no alteration of 
its charter, however such alteration might promote its in- 
terest and the consequent interest of each individual corpo- 
rator, without reducing the original capital by the amount 
of stock standing in the namé of the deceased ; for, it will 
not be pretended that the executor or administrator would 
have the authority, in such case, to assent, however clear 
it is that he would have the right to dissent from the at- 
tempt to involve the estate in the new enterprise. Again, 
if this were not so, the rights and interests of the creditors 
would be at the mercy of the corporation; for, upon dis- 
covering that the prosecution of the original design of the 
charter had involved it in debt and that its further pursnit 
was likely to prove unprofitable and disastrous, in order 
to absolve its members from liability from any further 
calls, it would only be necessary to obtain from the Legisla- 
ture an alteration of the charter, accept it by a meeting of 
stockholders composed of a bare quorum under the pro- 
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visions of the charter, and, as each individual might be 
sued upon his subscription, le would plead a want of ew- 
press assent, and, unless it could be atlirmatively proved 
that he was present at the meeting, he would be released 
and the ereditors defrauded of their just rights. But how 
is the fact of his presence to be proved? Who is the wit- 
‘ness that will prove that he was at the meeting and con- 
sented to the alteration ? 

The case before us fully illustrates our views ; for, of all 
the witnesses interrogated, none could remember whether 
or not the defendant was present at the meeting which ac- 
cepted the provisions of the Internal Improvement: act, 
which, it is alleged, made a material alteration in the ob- 
ject contemplated in the original charter. And yet he 
may have been present, consenting to the act of accep- 
tance, and, for the lack of this proof, he is to be absolved 
from his liability on his subscription, and the creditors, 
contractors and laborers, who had given credit in part 
upon the faith of his subscription, be deprived of their just 
rights, and this, too, without the slightest pretence that 
any injury or loss has or was likely to accrue to him from 
the alleged alteration. 

It seems to us that the distinction rests upon the most 
rational grounds, and that the rule to be observed on this 
subject is, that whenever the corporation accepts from the 
Legislature a material alteration of their charter, if the 
same be done by the stockholders in general meeting, duly 
organized, it is binding upon each individual member, 
unless he shall expressly dzssent therefrom before any 
debts are contracted or rights enure to third parties in ear- 
rying out the new design or enterprise. In this case, the 
defendant stands by from February, 1855, sees the work 
progressing under the provisions of the Internal Improve. 
ment act, silently acquiesces in the contraction of a large 
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indebtedness, makes no whisper of’disapprobation until 
he is called on to pay his assessment by the agent of the 
Company, when, fur the first time, he objects to pay, not, 
however, on the ground of any alleged alteration of the 
charter, but for the avowed reason that “ Gen’! Shine had 
persuaded him and promised to take it (the stock) off his 
hands, as he did not want it.” 

To release the defendant from liability on his subserip- 
tion npon the ground particularly insisted on at the argu- 
ment, under the circumstances developed by the record, 
would be to introduce into our jurisprudence a system of 
naked technicalities, disorganizing in their application 
and pregnant with disaster and ruin to all the great enter- 
prises in which our young and growing State has so largely 
embarked, We here repeat in substance what has hereto- 
fure been enunciated by the Court, that while these corpora- 
tions are to be held in strict accountability and to the care- 
ful observance of the limitations of their chartered powers, 
the cause of justice, the best interests of society and the 
general weal of the conmonwealth require that the prac- 
tice of the utmost good faith should be rigidly enforced 
between them and their stockholders. 

Another prevalent error upon this point is, that of hold- 
ing that an agreement to take stock ina railroad corpo- 
ration is to be viewed simply in the light of a contract be- 
tween individuals, and that it is subject to the same rules 
that are applicable to private contracts; but such is not 
the case and for very manifest and obvious reasons, which 
commend themselves to the commonest understanding as 
being based upon considerations of the highest import. 
When a man enters into a private agreement with 
another, the individual interests of each (with which 
the public have no concern) are alone involved, and no 
change or alteration of the slightest character may be 
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made without the mutual consent of the parties expressly 
given. Each stands to the “bond,” even to the exaction 
of “the pound of flesh.” Not so, however, in the case of 
a subscription to the stock of an incorporation, which owes 
its existence to the creative power of the Legislature and 
is always designed and intended to subserve, in some 
measure, the public good. In such case, the stipulations 
of the contract are contained in the charter alone and are 
of a general character. The individual subscribes to the 
contract with the distinct knowledge and understanding 
that its terms may be varied at any time by a concur- 
rence between the majority of his associates and the Legis« 
lature, and that, too, without his assent and in defiance of 
his dissent. Nay, he subscribes with the distinct know- 
ledge that, with such concurrence, the terms of the charter 
may be totally altered, so that the corporation may be 
authorized to embark in new enterprises wholly and essen- 
tially different from those originally contemplated, and 
that his only remedy is to dissent and withdraw from the 
association. goniait 

With these distinguishing features, can it be seriously 
contended that a mere subscription to the stock of a cor- 
poration stands upon the same footing and is to be gov- 
erned in all respects by the general law of contracts as ap- 
plicable to private or individual agreements ? 

The Court has not been neglectful of the adjudicated 
eases which were cited by the counsel on both sides, but, 
upon a careful examination of these cases, we have found 
so much looseness of expression, so much mere dicta and 


such a conflict of views upon the various questions dis- 
cussed, that we have chosen rather to base this argument 
upon a few plain fundamental principles than to attempt 
to reconcile authorities which are clearly irreconcilable. To 
guard against misapprehension, we remark in this connex- 
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ion, that where, in the body of the subscription, there is a 
stipulation for a partictlar enterprise, as for the building 
of a road to a particular place, or for its location upon a 
specified ronte, such a stipulation being outside of the 
terms of the charter, is in the nature of a conditton prece- 
dent, and, unless strictly complied with by the corpora- 
tion, the party subscribing is absolved from his obligation 
to pay. We bold, then, that this instruction was in strict 
conformity with the law, and upen the state of the evi- 
dence, as developed in the record, that it was conclusive 
of the case. 

For the purposes of the foregoing argument, it was 
assumed that the original charter of the P. & G. R. R. 
Co. had been radically changed and altered by the accep- 
tance by the Company of the provisions of the Internal 
Improvement act. Dut if this, upon examination, should 
turn out to besoin point of fact, it will be readily per- 
ceived that such conclusion would not avail the defen- 
dant ; for, from the view which we have taken of the ques- 
tion involved in the discussion of the fifth instruction, the 
onus of proving affirmatively his dissent to the alleged 
alteration was upon him, It therefore becomes unneces- 
sary to the decision of the case to enquire as to the effect 
of the acceptance of the provisions of the act upon the 
charter of the Company, and we pass to the sixth excep- 
tion embraced in the assignment of errors, which com- 
plains of the instructions given by the Ccurt as having 
been calculated to mislead the jury in the formation of 
their verdict. We have carefully examined the instruc- 
tions with reference to this exception, and have come to the 
conclusion that the defendant has no cause to complain of 
them in this respect, for they are certainly more favorable 
to the defence than he was entitled to demand. 

It is therefore ordered and adjudged that the judgment 
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of the Circuit Court of Leon Circuit, rendered in this 
cause, be affirmed with costs. 





Reason D. Prescorr, Arretiant, vs. Wirrrtam II. Jonne 
son, APPELLEE. 


1, The establishment of a lost note under the statute is no bar to any defence 
that might be set up to the original note. 


2. Where a promissory note has been negotiated before due, under cireum- 
stances which, at common Jaw, would authorize an inquiry inte the con- 
sideration thereof, the same enquiry may be made under a plea of f-ilure 
of consideration, filed on oath, under the statute. 


3. Where the plea of failure of consideration of a promissory note is filed 
under oath, according to the statute, the statute throws the onus of prove 
ing the consideration thereof upon the plaintiff. 


4, Where a new trial is moved for on the ground of a misdireetion, caleue 
Jated to raise an immaterial issue, if the Court see that justice has been 
done between the parties and there was no evidence by which they could 
have been misled, they will not disturb the verdict, 


This case was decided at Jacksonville. 

Appeal from Duval Circuit Court. 

For the facts of the case reference is made to the opin- 
ion of the Court. 


Philip Fraser for appellant. 
W. A. Forward for appellee. 
PEARSON, J., delivered the opinion of the Court. 


Assumpsit on two promissory notes made by William 
Hi. Johnson, the defendant, payable to one James Ander- 
son or bearer. The consideration appears upon the face 
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of the notes, to wit: ‘For value received for a certain boy 
Isaac.” The notes are dated December, 1856, and payable 
as follows: 

First note, $200, payable Ist of February, 1855. 

Second note, $325, payable Ist January, 1856. 

There are six pleas in the cause upon which issue was 
taken, the substance of which are, 

First, That said promissory notes were not the property 
of said plaintiff. 

Secondly, That the consideration for which said notes 
were given had wholly failed. 

At the trial in the Cireuit Court, holden in and for the 
county of Duval, the following appeared to be the facts of 
the case: 

One James Anderson, a transient person, sold to W. L. 
Johnson a negro boy Isaac, for $1,000. Part was paid down 
and the notes, the foundation of this action, were given 
for the balance of the purchase money; that on or about 
the time the first note became due the said Prescott made 
repeated visits to the store of the said Johnson, and ftre- 
quently conversed with the witness, a clerk of said John- 
son, about said notes and-the probability of their being 
paid at maturity, at the same time stating that he was not 
the owner of the notes, but could get them ata “great 
shave ;” also, when asked where Anderson was, equivo- 
cating and refusing to give his “‘ whereabouts.” It also 
appeared, that said Prescott was told by said clerk of 
Johnson that said notes would not be paid if the con- 
sideration failed. It also appeared from the testimony 
that said Prescott, at these conversations, related to the 
witness what the notes were given for and acknowledged 
he knew all about the sale of said negro boy Isaac to 
said Johnson, as also the terms of the sale. All these 
facts, it appeared, were known to said Prescott at a time 
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when he said he did not own the notes, but that Anderson 
had them. 

The original notes were not produced at the trial, but, in 
lieu thereof, copies established after the commencement of 
this suit, under the statute of Florida, were read in evi- 
dence. 

The plaintiff offered no testimony excepting the estab- 
lished copy of the notes. It did not appear that the origi- 
nal notes were ever seen in the hands of said Prescott. 

The counsel for the plaintiff asked the Court to charge 
the jury: 

1. ‘That the establishment of Jost notes by law, as con- 
tained of record, is prima facie evidence of ownership in 
the person in whose behalf they are established as fully as 
the actual possession of the original notes would be. 

2. That the maker being notified of the institution of 
proceedings to establish lost notes and failing to appear 
and make defence, is stopped by the judgment of the 
Court from disputing the title of the person establishing 
the same. 

38. When a promissory note is transferred before it be- 
comes due, in order to invalidate it in the hands of the 
transferree, the defendant must prove failure of considera- 
tion and notice of such failure to the transferree before the 
transfer brought clearly home to him. 

4, That the jury are the sole judges of the facts and 
the credit of the testimony. If they do not believe a wit- 
ness, they will reject his testimony. 

The Court refused the second instruction and gave the 
others. 

The counsel for defendant asked the Court to charge the 
jury, that, 

1. If the plaintiff (Reason Prescott) has not the posses- 
sion of the notes, nor either of them, by reason of any inter- 
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est he has in them, and his name has only been used as plain- 
tiff, this does not make him a holder or assignee. It is not 
as agent, but as holder or assignee, that the plaintiff must 
show his right to maintain suit. 

2. If you find from the evidence that said promissory 
notes, or either of them, were transferred after they became 
due, and that said boy Isaac was, at the time of the sale, 
the property of Aldrige Braddock and has since been re- 
covered by the said Aldrige Braddock, that therefore the 
consideration has wholly failed and the plaintiff is not en- 
titled to recover said notes, or such one as you may find 
was transferred after it became due. 

8. Consideration of a note transferred before due can 
be enquired into where circumstances of suspicion appear. 
If you find that the said Reason Prescott, at the time of 
receiving said notes, or either of them, had knowledge said 
boy Isaac was claimed as the property of Aldrige Brad- 
dock by said Braddock, and that said claim was after- 
wards perfected and therefore there was a want of con- 
sideration, then the plaintiff is not entitled to recover. 

Which instructions were given by the Court, and the 
jury found a verdict for defendant. 

Motion was made for a new trial on the following 
grounds, to wit : 

1. Because the verdict is against the evidence. 

2. Because the verdict is against law. 

3. Because the verdict is against the manifest weight of 
evidence. 

Which motion for new trial was denied, and this cause 
comes up to be heard on writ of error to the judgment 
rendered in said Court. 

The statute providing for the establishment of lost pa- 
pers (see Thompson’s Digest, 361,) declares that “ ad/ 
copies of papers established as herein prescribed shail be 
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as valid and effectual for all legal purposes as the origi- 
nal could have been had the same not been lost.” This 
provision of the statute seems clear, and under it, we 
think, the establishment of a copy in lieu of the original 
was no more than an admission that he (Johnson) gave 
such notes, and the establishment of a lost paper can have 
no more force than the recovery of the original; and read- 
ing the copy in evidence, although established under the 
statute, could not operate as an estoppel to any defences 
which might have been set up against the original had the 
original been read in evidence. Therefore we do not think 
the Court erred in refusing the charge as prayed. 

The next question to be considered is the plea of failure 
of consideration, which appears by the record to have 
been sworn to and filed in the manner prescribed by the 
statute in such cases. 

The 24th section of the act of November 23d, 1828, (see 
Digest, 331,) reads as follows: “ And dt shall not be neces- 
sary for the plaintiff to prove the execution of any bond, 
note or other instrument of writing purporting to have 
been signed by the defendant, nor the consideration for 
which the same was given, unless the same shall be denied 
by plea put in and filed as aforesacd.” 

It will be observed the expression of the statute is, “ the 
consideration.” It does not say want of consideration, 
or failure of consideration, but says “‘ the consideration.” 

In the case of White vs. Camp, 1 Florida, p. 95, this 
Court said: “‘ Upon the oath being taken, in compliance 
with the requisitions of the statute, and by proper parties, 
the onus of proof is thrown upon the plaintiff, and he is 
bound to prove the consideration of the instrument upon 
which suit is brought.”—1 Florida, 100. 

From this it would seem that the onus of proving the 
consideration where plea of fadlure of consideration is 
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put in on oath is upon the plaintiff in cases where the con- 
sideration can be enquired into. 

The case of Hagler vs. Mercer, reported in 6 Flo., 342, 
was a case entirely upon the admissibility of a plea. The 
question was whether the affidavit was necessary to per- 
mit the plea of failure of consideration to be filed, the 
Court determining only that the plea was admissible and 
good at common law, but did not change the onus of proof 
except in cases where it is sworn to. 

Suffice it to say, that, in deciding this case, the Court 
entertains the same view of the statute it did in the case 
of White vs. Camp. As this is an action, not between the 
original parties to the notes, but between the holder as 
assignee and the drawer, we are called upon, in the next 
place, to ascertain whether as between such parties the 
consideration can be enquired into at common law. The 
Court charged the jury, that “ consideration of a note can 
be enquired into where circumstances of suspicion ap- 
pear.” 

It is laid down in Story on Promissory Notes, page 237, 
§ 197: “ Tt will be sufficient if the circumstances are of 
such a strong and pointed character as necessarily to cast 
a shade upon the transaction and to put the holder upon 
enquiry.” 

In Down vs. Halling et al.,4 Barnwell & Cresswell, 
332, the Court held: “The jury were properly directed to 
find for the plaintiff if they thought the defendant had 
taken the check under circumstances which ought to have 
excited the suspicion of a prudent.man.” 

The case of Cone vs. Baldwin, 12 Pickering, 545, goes 
to say: “In an action by the holder against the maker 
of a negotiable note, founded on a consideration which 
failed, the defendant is not obliged to prove that the plain- 
tiff purchased with full and certain knowledge of the want 
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er failure of consideration Jf the circumstances attend- 
ing the transfer were such as to put him upon his guard 
and -he made no enquiry into the consideration, he pur- 
chased at his peril.” 

From these cases we find, that, at common law, where 
circumstances of suspicion appear, the holder of a nego- 
tiable instrument, taken before due, may be required to 
prove consideration. 

The defendant in the Court below pleaded failure of con- 
sideration under oath, and adduced proof that the plaintiff 
took the notes sued upon under suspicious circumstances. 
The jury so found under the evidence, and this Court is 
not prepared to say their verdict was contrary to evi- 
dence. It follows, then, that the onus of proof that the 
consideration had not failed was upon the plaintiff. On 
this point we do not find one particle of evidence, 

We think the second instruction asked for by defendant’s 
counsel and given by the Court was erroneous and might 
have been calculated to mislead, if there was any evidence 
upon which they could, under this charge, have been mis- 
led. The words of the charge were, “Jf you jind from the 
evidence,” the title and recovery of Braddock, &c. There 
being no legal evidence at all, the jury could not have 
been misled—therefore the charge was innocent. It is 
manifest to us from the evidence, that whether this charge 
had been given or not, the verdict would have been the 
same. The case seems to us so developed that there 
could have been no recovery without proof of title in the 
yendor. We think, therefore, a new trial would have been 
fruitless; and, where the Court are satisfied a new trial 
would not bring about a different result, it is not proper to 
grant one. But, without farther discussing that point, we 
think the verdict was sustained by the evidence; and, 
while we consider that there was error in the last men- 
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tioned charge, we do not consider it sufficient to set aside 
the verdict and grant a new trial. 

In Edmonson vs. Mitchell, 2 Dunford & East, page 4, it 
is laid down, that “ where a new trial is moved for on the 
ground of a misdireetion in point of law, if the Court see 
that justice had been done between the parties, they will! 
not set aside the verdict nor enter into a discussion of the 
question at law.” And this principle has been settled by 
this Court in the case of McKay vs. Lane, 5 Flo., page 
276, and substantially reaffirmed in Doggett vs. Willey, 6 
Florida, 482. 

The defendant by his plea under oath having stated that 
the consideration of said notes had wholly failed, the 
burthen of proof to the contrary was upon the plaintiff. He 
having failed to make such proof, the judgment of the 
Court below is affirmed with costs. 


DucPONT, J., dissenting. 


Concurring as I do in so much of the opinion delivered 
in this case as states the effeet to be given to the estab- 
lished copy of a lost paper, I am nevertheless constrained 
to dissent from the judgment of affirmation as well as 
from the grounds upon which that judgment is placed. In 
order that my views may be fully comprehended and pro- 
perly understood, I commence with the third exception 
embraced in the assignment of errors, which complains 
that the Court erred in giving the instructions asked by 
defendant’s counsel. These instructions are as follows: 

“1st. If the plaintiff (Reason Prescott) has not the pos- 
session of the notes, nor either of them, by reason of any 
interest he has in them or either of them, and his name 
has only been used as plaintiff, this does not make him a 
holder or assignee. It is not as agent, but as holder or 
assignee, that the plaintiff must show his right to main- 
tain suit. 
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“9d. If you find from the evidence that said promissory 
notes, or either of them, were transferred after they be- 
came due, and that the said boy Isaac was, at the time of 
the sale, the property of Aldridee Braddock and has since 
been recovered by the said Aldridge Braddock, that there- 
fore the consideration has wholly failed and the plaintiff is 
not entitled to recover said notes or such one as you may 
find was transferred after it became dne. 

“3d. The een ration of a note transferred before due 
can be enquired into when aeeantiiiaian of suspicion ap- 
pear. If you find that the said Reason Prescott, at the 
time of receiving said notes, or either of them, had know- 
ledge that the said boy Isaac was claimed as the property 


of the said Aldridge Braddock by said Braddock, and that 
said claim was afterwards perfected, and that therefore 


there was a want of consideration, then the plaintiff is not 
entitled to recover.” 

In considering the propriety of these instructions, which 
have been made the subject of exception, I remark, that 
seh diversity of opinion may exist as to the right of 
the maker of a note made payable to “bearer” to call in 
question the title or ownership of one who sues as bearer 
in ordinary cases, in this case the right cannot be ques- 
tioned. Ilere the only material difference set up against 
the recovery upon tliese notes was, that the consideration 
for which they were given had totally failed. This defence 
would not avail, nor was it adinissible against the present 
plaintiff if he had received a dona fide transfer of the notes 
before they became due. If, however, it should be shown 
that the property in the notes was still in the payee and 
original port and that the name of the plaintiff suing 
was used only asa sham anda biind, it is clear that the 
fact so shown to exist might be made available to the de- 
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fendant against the nominal plaintiff without further en- 
quiry with respect to the time (whether before or after 
due) when the alleged transfer may have been stated to 
have been made. In this view of the case, I have no hesi- 
tancy in sustaining the first instruction asked for on the 
part of the defendant; and had the instructions stopped 
at that point, I should as unhesitatingly have sustained the 
judgment rendered upon the verdict of the jury in the 
Court below. But such was not the case. The Court pro- 
ceeded to give the 2d and 3d instructions asked for by the 
defendant, the giving of which, in my opinion, was a most 
fatal error. 

1 am well aware that it is not every erroneous instruc- 
tion that will vitiate a verdict, but where the instruction is 
of such a character as to be manifestly calculated to mis- 
lead the jury, either from being irrelevant to the issue or 
unsupported by any evidence in the cause, such instrue- 
tion has heen universally leld to constitute error sufficient 
to call for a reversal. Now, as to these instructions, it 
will serree'y be pretended that the record affords one 
tittle of evidence with regard to a failure of the considera- 
tion, and it is only necessary to refer to the position of the 
ease before the jury to be convinced that the instructions 
were -vell calenlated to mislead them as to the true issue 
to ve tried by them. 

The material defence relied upon by the defen?taut was, 
the jailure of consideration, and it was set iurth in the 
pleas by the allegation that he lad been ousted oi the pro- 
perty for which the notes were given by one asseriing a 
paramonnt title to the same. The only witness to this 
point was William C. Trowbridge, whose testimony was 
adduced in the form of a deposition. In his responses to 
the 9th and 10th interrogatories is contained all that bore 
upon that point. The auswers, it is true, were quite full, 
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but, unfortunately for the case of the defendant, all that 
he said upon that subject was merely “ hearsay,” and was 
very properly ruled out by the Court. With the exclusion 
of this testimony, the pleas which set up the defence stood 
wholly unsupported by one particle of evidence. If with 
these pleas before them, which civcumstantially set forth 
the mode and manner of th alleged failure, the hea rsay 
testimony of Trowbridge d discussed in their presences and 
hearing, end then the vali » Ovcrt to the very 
point, the jury were not likely to be misted as to the par. 
ticular matter that they should leo Ny decia upon, 1 am 
at a loss to conceive of a case in which an erronecus raling 
of the Judge would be likely to ini:!oad them. 

It is assumed, however, by the majority, that the pleas 
setting up a “failure of consideration ” having heen veri- 
fied by the oath of the defendant, it was incuwbent apon 
the plaintiff, under the provi sions of th: statute, to Neda 
tive the alleged failure by proof on his part. In otho 
swords, that the oa ith of the defendaut changed the onus, 
and that it wae fur the plaintiff to prove that 7% o 
sideration had not failed. It is proper to remark lere, 
that the notes disclosed on their Sin the eonsidcration for 
which they had been given, being for the “ boy Iseac.” 

I had thought that the ruling in Hagler vs. Mercer (Flo. 
Reports) had put that question at rest. It was distinctly 


+ 


ruled in that case that the statute went no further in its 
effect than to require of the plaiutif, when the plea should 
be verified by the oath of the defendant, to disclose and set 
out the consideration, and that the fadlure, if any, must 
be established by affirmative proof brought forward by the 
defendant. It is now said that the ruling is of no authori- 
ty, as the point ruled did not arise in the case. With the 
utmost respect for the opinions of my Associates as to the 


ruling in that case, 1am constrained to difier with them, 
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and to hold that the particular point which arose in that 
case legitimately involved the construction and interpreta- 
. tion of the statute, and that it could not have been pro- 
perly considered without such construction and interpre- 
tation. ButI hold, moreover, that that ruling upon the 
effect and operation of the statute was eminently proper, 
and that the distinction therein taken between the want 
and failure of consideration was correct. 

Apply the present views of the Court to the pleadings 
in this case and the correctness of the ruling in Hagler vs. 
Mercer will be clear and obvious. The copy of the notes 
attached to the declaration fully déscZose on their faces the 
consideration. ‘They were given for the purchase of the 
“boy Isaac.” The plea alleges a failure in consequence 
of the “boy Isaac” having been recovered from the defen- 
dant in an action at law prosecuted in Macon, Georgia, by 
Aldridge Braddock. Now, suppose that, in conformity 
with the present views of the Court, the plaintiff had pro. 
ceeded to show that at and for a long time previous to the 
sale to the defendant he had been in peaceable possession 
of the boy—suppose that he had proceeded further to show 
that he had bought him in good faith from a third party, 
and had exhibited his paper title from said party, and so 
ad infinitum, would all this have been sufficient to nega- 
tive the particular allegation in the plea, viz: that “the 
boy Isaac had been recovered in Macon, Georgia, by Al- 
dridge Braddock?” No, he must go on further and prove 
that the allegation was falsc, by showing cither that there 
never was such an individual as the one named, or that 
there was no such locality as Macon, Georgia, or that 
there was no Court holden in that locality, or that there 
never was any such suit instituted upon which a recovery 
could have been had. Suppose, again, that instead of the 
allegation of a failure of title, it had been that the boy was 
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affected at the time of the sale with a particular disease, 
of which he had afterwards died, how would the plaintiff 
go about negativing the fact of the disease and the other 
fact of the death by that particular disease, the property 
in the meantime having passed through a dozen hands, 
probably, and removed hundreds of miles from him? If 
the statute is to have the operation now contended for, the 
sooner it is known the better, in order that the mind of the 
Legislature may be called to the subject. 

The case of White vs. Camp (4 Flo. Reps.) is referred 
toin the opinion as supporting the present views of the 
Court. The single question in that case was as between 
what parties the consideration could be impeached, and it 
was ruled that the statute was intended to apply only to 
the original parties or those standing in that light, accord- 
ing to the principles of the common law. At the time 
that this decision was made the bench was occupied by 
Judges Hawkins, Douglass and DBaltzell, (the present Chief 
Justice,) and it is worthy to be noted that Judge Douglass 
was particular in stating that he considered the opinion of 
Judge Hawkins, who, delivered the opinion of the Court, 
not to extend beyond that particular point. It is also 
worthy of note, that Judge Daitzell, who dissented from 
the judgment pronounced in that case, utterly repudiated 
the idea that the statute had the effect to change the bur- 
then of proof (as it stood at common law) in any case 
whatsoever. JLow, then, can it be said that the ruling in 
White vs. Camp supports the views of the Court, as it is 
contended in the opinion delivered in this case? 

It was insisted, in this connection, by the counsel for the 
defendant, that there being three issues before the jury, 
and their finding being general, if the law and evidence 
on either issue is sufficient to sustain it, the general find- 
ing will be held to be good. Iam _ not disposed to contest 








404 SUPREME COURT. 





Prescott vs. Johnson—Dissenting Opinion. 


(as a general proposition) the doctrine contended for, but, 
in this case, it will be noted that the failure of the con- 
sideration was the gravamen or gist of the defence, and 
constituted the material issue to be tried. It was not enough 
to found a verdict npon, that the jury should arrive at the 
conclusion that the notes had been transferred a7/er they 
were due, or that the alleged assignment was attended 
with suspicious circumstances. That constituted no bar to 
the recovery—it only opened the way for letting in the de 
fence of the failure of the consideration, which, as before 
stated, was unsupported by a particle of evidence. 

In this connection, the counsel jor the defendant further 
insisted, that as there was a plea which putin issue the 
plaintiff’s ownership of the notes, and as there was some 
evidence applicable to that issue, the verdict, though gene- 
ral, might be taken to apply to that issue. This view of 
the subject struck me at first with some force, and were I 
now confident that it was the right of the maker of the 
note, payable to bearer, to contest the holder’s title to the 
saine, it might relieve me of some of the difficulty that I 
feel in sustaining the judgment in this case. But I am 
not satisfied upon that point, nor would I be understood as 
indicating an opinion one way or the other. It is at least 
a mooted question and one that has engaged the attention 
of the Courts. ) 

From what has been said, it may be seen that I base 
my dissent exclusively upon the ground that the two in- 
structions before referred to, being responsive to the ma- 
terial issue in the case and entirely unsupported by any 
evidence, they were eminently calculated to distract the 


mind of the jury and to lead them to the consideration of 
& matter which they had no legal right to consider. It is 
of the last importance to parties litigant that everything 
calculated to confuse or mystify should be carefully ex- 
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cluded from the case submitted for their determination, 
and the naked point in issue be clearly presented to their 
minds; and when the appellate tribunal discovers that a 
different course has been pursued, it is its high preroga- 
tive and bounden duty to apply the proper corrective. 





Srannivs Grinskt Anp Wiiiram H. Gitiinmanp vs. Joun 
ZAWADSKI AND WIPFE.. 


1, Where the object of the bill is to compel the “specific performance” of a 
contract, if the prayer be denied, (as a general rule,) the bill will be dis. 
missed; but there are exceptional eases, as where equity is found to have 
arisen between the parties to the contract growing out of its peculiar char- 
acter or nature. In such case, the bill may be retained for the purpose of 


? 


having that equity adjusted. 


“ 


©, Where one contracts to purchase real estate and proceeds to erect im. 
provement ; the reon, if Cr mpensation ther for be decreed him, the amount 
is to be based upon the actual val 

] 


ue of the improvements, or, at farthest» 


Upon a Tease nable al 
i 


owance, and not upon the amourt expended. 

A bona fide purchaser for value will not-be affected by any prior existing 

equities of which he had no notice at the time of his purchase, but a “ pur- 

chaser” in this connexion is one who gives a present value for the purchase 
f 


(cither-by the payment of money or the surrender of a security.) If the con. 
sideration be founded upon a pre-existing debt, the rule does not apply. 


This case was decided at Jacksonville. 

Appeal from Putnam Circuit Court. 

This was a suit in equity, bronght by Zawadski and 
wife against Gilliland and Glinski, to compel the latter to 
make title to a lot in the town of Palatka, which the com- 
piainants allege they purchased from said Glinski, and 
upon which they erected a building and expended large 
sums of money. There was no bond for title on record» 
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though the bill states that one was executed. Glinski 
mortgaged the lot to Gilliland. The mortgage was fore- 
closed and the premises sold under execution in favor of 
James Bart, Agent of the Bank of Charleston. The com- 
plainants pray that this mortgage be set aside, and that de- 
fendant be decreed to execute a good and sufticient convey- 
ance to them, on the ground of their alleged prior equity. 
The questions which arose in the case, and which were 
considered by the Court, are stated in the opinion. The 
main facts upon which the questions in the case arose are 
also sufficiently stated or referred to. The Chancellor, the 
Ilon. Wm. A. Forward, made the following decree: 
Imprimis. That the prayer of said bill of complainants 
that the said Stanlius Glinski be required especially to 
perform the alleged agreement and execute title of said lot 
No. 9, in block No. 91, be denied and not granted. 
Secondly. It appearing to the Court from the cireum- 
stances of this case as disclosed that the said John IL. Za. 
wadski and Mary E. Zawadski entered upon the said 
tract of land under an agreement with said Glinski, either 
as “tenants” or purchasers thereof for value, and while 
thus in possession, by and with the knowledge and consent 
and agreement with said Glinski, expended money in last- 
ing’ improvements upon said lot in erecting the said Pu- 
laski House and premises in said bill of complaint men- 
tioned, and also became security on the acceptance of the 
joint draft in said bill of complaint mentioned, and supple- 
mental bill mentioned, which sums thus expended and 
paid the said Glinski held in trust said premises for the 
said Mary E. Zawadski, and which said lot, with Pulaski 
House thereon erected, he, the said Glinski, while the said 
Zawadski and wife were then in possession, mortgaged to the 
said Gilliland for himself and others to secure the payment 
of antecedent debis which said Glinski owed to said Gilli- 
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land and others, defendants, and the Court being satisfied 
the prior trust must prevail and the same be established 
as a prior lien on the said lot and premises after deducting 
any set-off established by said Glinski and any rent for 
time the said Pulaski Hlouse and premises were occupied 
by said John II. and Mary E. Zawadski up to the time of 
the sale of the same under execution of foreclosure of said 
mortgage. To ascertain the same, it is ordered that this 
cause be referred to John L. Kirkland, a Master in Chan- 
cery of this Court, to take an account of the money paid 
and money expended in lasting improvements upon said 
lot of land and Pulaski Ilouse and premises by the said 
John H. Zawadski and wife, or either of them, from the 
date of their or either of their taking possession of said lot, 
and also to take an account of any indebtedness of said 
John Zawadski and wife, or either of them, with said Glin- 
ski, which indebtedness is or should be a legal and just 
set-off in this cause, and also to take an account of the rent 
of said Pulaski House and premises from the time the 
said house was occupied by them up to the day of the sale 
under the execution in favor of said Gilliland, and also of 
the amount paid by Mary E. Zawadski, or said John H, 
Zawadski, upon the execution in favor of James Burt, 
Agent of the Bank of Charleston, in said supplemental 
bill mentioned, and to ascertain the balance (if any) due 
the said Mary E. Zawadski on this behalf, and also to take 
an account of the rent of said premises since the sale 
under the execution of said Gilliland and others, and that 
the said Master in Chancery do report the same to this 
Court with all convenient despatch. 


Gillis and Sanderson for appellants. 


Braham and Burritt for appellees. 
20 
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DuPONT, J., delivered the opinion of the Court. 


The petition of appeal, filed in this cause, presents but 
two questions which are material to be considered by this 
Court, viz: 1st, the propriety of retaining the bill after the 
prayer for a specific performance had been refused, and, 
2d, the correctness of the data upon which the compensa- 
tion or damages were ordered to be assessed. 

It was insisted for the appellants, that whenever a bill 
is filed asking for the specific performance of a contract or 
agreement, if the Court should find that the prayer could 
not be granted upon the pleadings and proofs in the cause, 
the jurisdiction of equity terminated and the bill should 
be dismissed. It was further insisted, that compensation — 
could not be decreed when specific performance is denied. 
As a general rule, the doctrine contended for is undoubt- 
edly correct and was maintained with marked ability by 
Justice Thompson in the opinion delivered in the case of 
Lewis and wife vs. Yale, (4 Flo. Reports, 437;) but it is 
only as a general rule that it can be said to be the estab- 
lished doctrine of the equity Courts. There are excep- 
tional cases, and whenever a clear equity is found to have 
arisen between the parties to the contract, growing out of 
its peculiar character or nature, there can be no doubt that 
the Chancellor is authorized to retain the bill for the pur- 
pose of having that equity properly adjusted.—2 Story’s 
Eq. Ju., § 714, § 796; 1 Cowan’s Reports, 711; 1 McCord’s 
Ch. R., 112; 2 Vesey, Sr., 243. 

The case of Parkhurst vs. Van Cortland (1 Johnson’s Ch, 
Reps., 286,) is full to the point, and recognizes the exist- 
ence of these exceptional cases. We are satisfied that the 
circumstances of this case, as disclosed by the record, con- 
stitutes it one of the exceptional class and brings it within 
the principles of the authorities above cited. Itis mani- 
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fest that a specific performance could not have been de- 
creed even if the defendant Glinski had not parted with 
the title to the lot, and it is equally manifest that equities 
had grown up between the parties in the nature of a part- 
nership, arising out of the mutual contribution to the erec- 
tion of the buildings upon the lot, which required the ad- 
justment of a Court of Equity. That there was some 
agreement between Glinski and Zawadski for the sale and 
purchase of the lot is quite apparent, but its precise terms 
are left in much doubt and uncertainty, even where resort 
is had to the bill and answer to ascertain them. It was 
altogether a loose transaction, entered into in a spirit of 
confiding friendship, and unfortunately resulted, as such 
transactions not unfrequently do, in a disruption of the 
friendly relations of the parties. We think, then, that 
the Chancellor acted correctly in retaining the bill and in 
ordering an account to be taken as a basis for the decree 
to be rendered. 

This brings us to the consideration of the second point 
noted, viz: The data that should form the basis of the ac- 
count upon which the damages are to be predicated. It 
was insisted for the appellants that the “value” of the 
premises at the date of its sale under the foreclosure of the 
mortgage to Gilliland, and not the amounts contributed by 
the complainants Zawadski and wife for improvements, 
should form the basis of the account, and we think there 
is much reason for this position. It will not be pretended 
that the complainant Zawadski was blameless as to the 
controversy growing out of the agreement for the sale and 
purchase of the property. He was certainly an equal actor 
and participant in this most unwise and improvident con- 
tract, and, after he had entered into it, he was the first to 
make a failure by declaring his inability to erect the build- 
ing and to make the improvements originally contem- 
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plated, and it was at his solicitation that the defendant 
Glinski was induced to invest his money in the enterprize. 
It would be a dangerous rule to adopt, in cases of this kind, 
to make the amount of expenditures the criterion of com- 
pensation to be allowed. A careless or extravagant man 
might make a very improvident application of the money 
expended in permanent and lasting improvements, and it 
would be unjust to visit his improvidence upon the other 
party. The better rule would seem to be to allow compen- 
sation only for the actual value of the improvements, or, 
at farthest, a reasonable allowance therefor, and in this 
view we are supported by the adjudicated cases.— Vide 
Parkhurt vs. Van Cortland, 1 John. Ch. Reps., 286. 

The order of reference to the Master must be reformed 
and made to conform to this rule. 

The rights of Gilliland, the mortgagee, are not presented 
by any one of the exceptions contained inthe petition of 
appeal. It is the established rule of this Court that all ex- 
ceptions to the decree of the Chancellor must be set forth 
in the petition which brings the case up; nor will the 
Court, except as matter of grace, consider or permit an 
argument to be made upon any other points than those 
thus presented. Such favor, touching the interests of the 
mortgagee, was accorded in the argument of this cause, 
and his rights were prominently presented for our con- 
sideration. It was insisted in his behalf that he stood be- 
fore the Court as a purchaser without notice and for a 
valuable consideration, and that his title, obtained as the 
purchaser under the sale upon the foreclosure of the 
mortgage, was not aflected by any prior equities existing 
between the complainants and the mortgagor. It is un- 
doubtedly correct, as a general proposition, that a Jona 
Jide purchaser for value will not be affected by any prior 
existing equities of which he had no notice at the time of 
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his purchase. The authorities in support of this doctrine 
are quite full. It is laid down in Coote on Mortgages, 
(227,) “* That the lien of a covenantee fpr the settlement of 
an estate will be postponed to that of a subsequent legal 
mortgagee of the estate.” And, in Sugden on Vendors, it 
is said: “If one agree to purchase an estate and take a 
contract or covenant that the owner will sell that estate, 
and the latter should sell or mortgage it to another person, 
who has no notice, the first purchaser has not any right to 
call on the second purchaser for the legal estate, but the 
latter may protect himself by the legal estate against the 
former.”— Vide 1 Sug. on Vend., 191, citing 8 Price, 
488-9; 2 Har. & John., 55, Dennison vs. Robinett; 1 
John. Ch. Reps., 298, Frost vs. Beekman; 1 Car. Law Re- 
ports, 508, Benizen vs. Lerroir. 

Indeed there would seem to be no controversy on the 
point, and that the doctrine is well established. It then 
becomes our duty to enquire if Gilliland, the mortgagee, 
occupies the position of a dona fide purchaser for value. 
As to his character as “ purchaser,” it has been ruled by 
this Court that a mortgagee is to be considered in the light 
of a purchaser.—Gibson vs. Love, 4 Flo. Reps.,; 232. With 
respect to notice, it is also fully established that he had no 
notice, either actual or constructive, of the lien of the com- 
plainants at the time that he took the mortgage from Glin- 
ski, the then holder of the legal title to the lot in contro- 
versy. But was he such a purchaser for value as is con- 
templated in the authorities above cited, and such an one 
as would be protected against the prior equities of the com- 
plainants? As between parties situated as these are, it 
will be found that when the cases speak of a purchaser for 
value they mean to designate one who gives a present con- 
sideration for the transfer, and not one who bases his title 
upon a pre-existing debt. The distinction here noted will 
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be found to be abundantly sustained by the decided cases, 
and we think that it is based upon sound equitable princi- 
ples. The mortgagee obtained only an equitable interest 
in the property mortgaged, and unless an actual considera- 
tion (as the payment of money at the time, or the giving 
up of asecurity,) be the moving cause for the execution of 
the deed, there seems to be no sound reason why his mere 
equity should override and postpone the prior equities of 
other parties. The maxim of “ Que prior in tempore 
potior est in jure” is eminently applicable to parties stand- 
ing in this relation.—Thompson vs. Hale, 6 Pick. R., 259; 
Bay vs. Coddington, 5 John. Ch. R., 56; Stalker vs. Me- 
Donald, 6 Hill’s R., 93; Clark vs. Ely, 2 Saund. Ch. R., 
166; Bradley vs. Calvin, 4 Barb. S. C. R., 304; Done vs. 
Shutt, 2 Denio R., 621; 16 Georgia R., 471; 3 Edward’s 
Ch. R., 182; Manningford vs. Toleman, 1 Collyer’s Reps., 
670; Becket vs. Correlly, 1 Bro. C. C., 353; Tourville vs. 
Naish, 3 Peer Wms., 308. 

Applying these principles to the facts of this case and it 
will be seen, that Gilliland, in taking the mortgage from 
Glinski, took it coupled with a trust for those having prior 
equities, amongst whom were the complainants. In the 
joint answer of Gilliland and Glinski, the latter, in re- 
sponse to the eighth interrogatory in the bill, says: “They 
(Gilliland and others) had advanced cash for me to take 
up my notes, which fell due in the Bank of Charleston, 
which notes had originally been given for materials and 
other things about said premises.” By reference to the 
deed of mortgage, a copy of which is contained in the re- 
cord as an exhibit in the cause, it will be made fully to ap- 
pear that it was given to secure antecedent debts. It is 
not pretended that any new or present consideration was 
given for it, or that any prior security was given up. Gil- 
liland, the mortgagee, by having uis lien postponed to the 
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prior equities of the complainants, will stand in no worse 
position as to security for his debt than he was in at the 
time of accepting the mortgage from Glinski. 

Let the decree of the Chancellor, in so far as it conflicts 
with the views expressed in this opinion, be reversed and 
set aside, and let the cause be remanded for such further 
proceedings in the premises as may be conformable to 
these views. The costs of this appeal to be paid by the 
appellees. 





JoserH Finrecan & Co., Appetiants, vs. L’Enctr & Son, 
APPELLEES. 


1. In the construction of road-beds for a railway, a substantial bona fide com- 
pliance with the terms of the contract in the execution of the work should 
be insisted on, and it is no excuse that a portion of it may be executed at 
a trifling expense—at the cost of a few dollars. Completion is the word, 
as near as may be, and the engineer is inexcusable in allowing a mere 
formal completion with the contract. 


re) 


A party is not entitled to compensation where his work is completed by 
another, he having abandoned and left it unexecuted. 

. By the terms of this contract, the work was to be done to the satisfaction 
of an engineer of the road. This isan appropriate engagement and will 
be enforced and carried into execution by the Court, and whilst his certifi- 
cate will not be regarded as conclusive and unassailable, yet it will be with. 
out fraud or special showing to avoid its effect. 


os 


4. Courts of Equity will give relief in such cases as a general rule, nor are 
Courts of Law impotent to give it in a proper case. 


. A plea in abatement, that by the agreement the Chief Engineer should in 
all cases decide every question which might or could arise under the con” 
tract, is not maintainable. If pleadable, it should be in bar, 


This case was decided at Jacksonville. 
A ppeal from Duval Circuit Court. 
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The opinion of the Court contains a statement of the 
facts in the case, to which reference is made. 


G. W. Cail for appellants. 


Burritt and Lorward for appellees. 
BALTZELL, C. J., delivered the opinion of the Court. 


L’Engie & Son, plaintifis in the Court below, contracted 
with the defendants Finegan & Co. to “exeente all the 
gradation on .that part of the Florida Railroad included 
between sections 1,240 and 1,268, comprising ten miles, 
more or less, and to furnish all the sills and cross-ties re- 
quired for the same, together with all hewed timber neces- 
sary for the construction of drains or trestles on said por- 
tion of said road.” After providing for the mode of exe- 
cution of the work by special articles, not necessary to be 
particularly noticed here, it was further agreed that “the 
work should be justly estimated, received and paid for, by 
the terms of the contract, after the completion of each con- 
secutive section of five miles, and at the end of thirty days 
from the commencement of the work, the parties of the 
second part should cause a proper estimate of the work 
done to be made, and pay to the parties of the first part 
seventy-five per cent. of the amount due for said work in 
cash, reserving twenty-five per cent. of said amount until 
the completion of the section of five miles, which reserved 
twenty-five per cent. should be then paid,” Ke. 

Plaintiffs complain, alleging ** performance of the first five 
miles to the satisfaction of the Engineer and of defendants, 
and of the failure to pay agreeably to the contract made; 
of the not making further estimates nor pay for extra work, 
by reason of which they were unable to go on with their 
work and were compelled to abandon it.” 

Defendants take issue on these allegations and insist, 
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that “the plaintiffs did not perform the work on the first 
section of five miles to the satisfaction of the Engineer of 
the road and of defendants ;” “that they abandoned the 
contract and wholly refused to perform a large part of the 
work stipulated in said contract;” “that they were not 
compelled, from non-performance of said agreement by 
defendants, to abandon their work;” “that defendants had 
fully performed all things stipulated to be performed by 
them when plaintiffs abandoned their work ;” * that plain- 
tiffs wholly failed and refused to perform said work ac- 
cording to the direction of the Chief Engineer, as by the 
contract it was stipulated it should be performed.” 

These issues were submitted to the jury, with instruc- 
tions. Upon them the jury found a verdict for the plain- 
tiffs. Upon which defendants moved for a new trial, 
which the Court refusing to grant, they excepted, so as to 
present the facts and bring this question before this Court 
for its consideration. 

Whether this motion should have been granted can 
alone be determined by the testimony—by an ascertain- 
ment of the facts bearing upon the contract between the 
parties. It is satisfactorily shown that estimates were 
made, at the expiration of thirty days, by the Engineers, 
for work performed for the months of September, October, 
November, December, January, lebruary, March, April 
and May, up to the time of abandonment, and that pay- 
ments were made in full compliance therewith to the 
amount of $12,821 62. 

Mr. Butler, the Engineer in charge of the road, deposes, 
“that a final estimate was demanded of the five miles and 
refused by the Engineer, for objections stated to plaintiffs, 
that the work was not right. Ile supposed that L’Engle 
could see it as well as witness eonld, who said he would go 
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and do it. He does not think plaintiffs ever notified him 
that it had been done. The road was not trimmed accord- 
ing to the road pegs; the embankment was not up to 
grade in some places, it was over grade in other places. 
There were stumps that should have been taken out, and 
in some places there were ditches to be opened,” &c. The 
entire statement of witness need not here be repeated, as 
this will give an idea of its contents. 

This testimony of the Engineer in charge of the work 
disproves the allegations in the declaration as to the “ per- 
formance on the first section of five miles to the satisfac- 
tion of the Engineer of the road and defendants” and the 
other allegations as to the making of estimates, and should 
be regarded as conclusive on the point, uncontradicted as 
it is by other testimony, and, more than all, having the 
weight due to it by the official position of the witness, 
especially accredited by the written agreement of the par- 
ties. ’ 

That we are not mistaken as to the other testimony in 
the case, we extract such portion of it as is applicable. 
Mr. Gregg, a Civil Engineer, engaged on an adjoining 
road, a witness for the plaintiff, says: “ He went over all 
the road, except at station 1,304 and a quarter of a mile 
towards that station and speaks favorably of it.” The 
work, as far as he saw, was done as well as the work on his 
road. There was nothing wrong that witness could detect. 
He said, at the time, he wished the work on his own road 
was as good. He yet states that he went over the work 
without any instrument. It was entirely out of his power 
to form any opinion by the examination he made as to 
how the grubbing and clearing was done. When an em- 
bankment is once built, no man can tell how the grubbing 
was done and before the embankment was put upon it. 
The Engineer who superintended the construction of a 
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voad-bed is the best evidence of how it was grubbed. Wit- 
ness would rely upon his testimony in preference to his 
own examination after the embankment was made. Wit- 
ness cannot say whether all the ditches for draining the 
road-hed on the first five miles were built; he could see no 
omission. The turn-out and the Y track at Baldwin were 
not complete. The ditches are not such as the road re- 
quires at that place. Witness thinks they were staked, 
but not finished. Baldwin is on the first five miles. He 
did not measure the clearing, but thinks it was sixty feet 
wide. Witness cannot tell from his own examination whe- 
ther all the logs, brush-wood and other perishable matter 
had been removed beyond the place occupied by the em- 
bankment, nor can he tell whether, under an embankment 
ten feet high or less, all the trees and stumps were grubbed, 
nor whether they were cut to the surface of the earth un- 
der an embankment over ten feet high.” This is not the 
entire testimony of this witness, but will give a correct 
idea of its character and bearing. 

Alfred A. Sears, another Engineer, examined for plain- 
tiffs, says he was charged with laying the superstructure 
of the road, and saw no difference between the work done 
by plaintiffs and the balance of the road; noticed nothing 
peculiar in the road-bed. It was fit to receive the track 
as much as any part of the road. There was some trifling 
amount of grading to be done at the Northern end. There 
was a gap in the road there. Could not have been over 
two or three hundred cubic yards of work altogether that 
was necessary to puton. It made no difference, except 
the two or three hundred yards of extra work. 

This is substantially the testimony of these witnesses, 
and sustains the Engincer in his testimony as to the non- 
performance of the work and the omission to complete it 
agreeably to the contract of the parties. In argument, it 
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was urged that the work left unperformed was of little 
value, only a slight jog of a few hundred feet—a few 
stumps, extricable at an expense of a few dollars, to be 
disregarded as worthy of no consideration. We do not 
think so. Completion is the word, as near as may be, in 
works of this kind, without defects and with everything 
done to perform the contract, so that there may be a sub- 
stantial dona jide compliance. If there is little to be done, 
there is less excuse for the not doing this little. One 
stump unremoved constitutes an obstruction—two hun- 
dred yards ungraded are equally required to be brought to 
the requisite level, and an Engineer would be highly cul- 
pable in disregarding such defects. This would be defeat- 
ing the very object of his appointment, which is to secure 
a compliance with the contract in every essential respect. 
We have referred to this part of the testimony, not from 
any disposition to go outside of the proof given by the 
Engineer, but as sustaining it in all material points. Other 
testimony is clearly not entitled to the same verity—by 
the contract, by the parties’ own agreement, it is not so en- 
titled. The witnesses themselves take the correct view of 
the subject. They examined the work after it was done, 
but without instruments. The duty of the Engineer is to 
superintend and be present at its execution, and to apply 
to it the test of science and skill with the appropriate in- 
struments. This is the best evidence, in our estimation. 
Whilst, then, satisfied upon this point, it remains to en- 
quire into the other allegations, “that defendants would 
not pay the sum of $776 18, due on an estimate for grading 
made in May, 1857, $600 for sills and cross-ties and $158, 
an additional sum for sills, nor pay for the works, nor 
cause monthly estimates of the work to be done, nor pay 
75 per cent. of the amount due for the work, by rea- 
son of which plaintitis were so obstructed in its perform- 
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ance as to be pecuniarily unable to go on with the work 
and obliged to abandon it.” We are at a loss for the evi- 
dence to sustain these allegations. There is no proof as to 
the extra work—none to show a refusal of monthly esti- 
mates. We have already seen defendants were not enti- 
tled to an estimate for the five miles, and, in reference to 
the pay, there is proof of sums received amounting in the 
aggregate to $12,821 62, whilst the estimates of the Engi- 
neer amount only to $12,348 34, showing an over payment 
of $473 28. <A statement to this effect, giving the various 
items, was read in argument to the Court by counsel for 
the defendant, and not contradicted. 

A letter was read in evidence from plaintiffs to defen- 
dants, insisting upon the allegations above noticed and 
setting up an additional ground in an alleged declaration, 
made by one of the defendants, that “they would pay no 
more money until the completion of the contract and 
would not pay the bonds due on the first section of five miles 
when it should be received by the Engineer,” accompanied 
panied with an offer by plaintiff to resume work on receiv- 
ing the $776 and to complete the contract. We regard the 
letter as improperly read to the jury; but, overlooking this 
and admitting its statements, we give but little value to its 
contents. Plaintifis were in no need of additional assurance 
to their contract. They had the written agreement of all 
the defendants, engaging to pay on the performance of the 
work. What could the oral declarations of one of them 
amount to, that they would not pay? Obviously nothing. 

In reference to the entire case on the part of the plain- 
tiffs, there is a most glaring inconsistency. They allege 
that they were prevented from the completion of their 
work by the act of defendants and compelled to abandon 
it; yet evidence is produced and an effort made to show a 
substantial performance, which is insisted upon before the 
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jury, and compensation claimed, as if the entire work had 
been performed. Not a little singular, too, by their own 
proof, only 2,700 cubic yards remained to the completion 
of the entire work, which, by their testimony, could have 
been executed in a few days with the hands they had in 
their employment—“ in a couple of days, if there were no 
waters and the materials on the sides were found favor- 
able.” It may be true that this may have been the hardest 
and most difficult part of the work, yet this by no means 
adds to the strength of their case on its merits. Whether 
we regard the case, then, upon the testimony of the Engi- 
neer or the other witnesses, the performance by the plain- 
tiffs of their contract is not only not made out, but abso- 
lutely disproved. No satisfaction of the Engineer or of 
defendants with the work done on the first section of 
five miles, but, on the contrary, express dissent, disap- 
proval and dissatisfaction made known to the plaintiffs, 
and an engagement on their part to remove it. No refusal 
to pay agreeably to estimates to excuse an abandonment 
of the work, but over-payment beyond the estimates. No 
obstruction nor prevention of the work by defendants, but 
rather aid and assistance from them in lightening the labor 
of plaintiffs and helping the performance. So far from 
just cause for abandonment of the work, there was every 
motive and inducement for renewed exertion, activity and 
diligence to complete it. It was on the very eve of ac- 
complishment—a consummation required by the magni- 
tude and importance of the undertaking, the true interests 
of all concerned and the just expectations of the public, 
Plaintiffs’ hands were all on the spot and could have done 
it more easily, with greater despatch, with less expense and 
trouble than any others. It could have been done in a 
period scarcely worthy of computation or estimate, and 
yet, without even a plausible excuse—with no cause what- 
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ever—it is abandoned and deserted. We may lament and 
deplore the consequences resulting from this rash act—it 
is beyond our power to relieve from its legal effects. Duty, 
stern and imperious, compels us to declare our convictions 
that their case was not made out, and that the verdict of 
the jury is not sustained by the evidence. A new trial 
should have been granted by the Court below, and in this 
refusal we think there was errof. 

With the view taken of the case, it is unnecessary to 
consider all the errors assigned. The third instruction to 
the jury is perhaps the only one requiring a notice from 
us. It asserts, that “if the jury find from the evidence 
that the work done and materials furnished by the plain- 
tiffs were so done and furnished by the consent, expressed 
or implied, of the defendants, as if the defendants have ac- 
cepted and retained the work and materials and derived 
benefit from them, then the plaintiffs are entitled to re- 
cover in a guantum merutt the balance of the work and 
materials.” This is so directly opposed to the view we 
have already taken of the evidence in the case that it 
would scarcely require comment, but for the appearance 
of right in presenting the defendants as having accepted 
the work and derived benefit from it. This would prima 
facie entitle the plaintiffs to recompense; but, when con- 
nected with the fact that they had agreed to do the work, 
for which they were to be paid after estimates by an Engi- 
neer; that they had received pay for all the estimates 
made, but had, without cause, abandoned the work and 
refused to perform service further, thus throwing its exe- 
cution upon the defendants; that this was the bed for a 
railroad, demanding instant despatch and not admitting of 
delay, and that an absolute necessity existed for the use 
and appropriation of their work, as in no otherwise could 
the road be made, the case is essentially altered. Not en- 
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titled by their own act, through deficiencies in their work, 
to compensation, by what rule or principle are they en- 
titled to it when others perform the work? A rule fraught 
with consequences so pernicious can scarcely receive the 
sanction of the Court. The work on the road may differ 
from that of the cross-ties, not estimated because at too 
great distance from the road or other cause, and which 
were appropriated by defendants, if there be such, very 
clearly for them a compensation should be awarded. 

A plea in abatement was filed by defendants, that “the 
Court should not take further cognizance of the action, be- 
cause they say that the cause of action in the declaration 
originated under a written contract, wherein and whereby 
it is expressly agreed and understood between the parties 
that the Chief Engineer of the Florida Railroad Company 
should in all cases decide every question which might or 
could arise under the said contract, and his decision should 
be final and conclusive,” &c. The Court held this plea to 
be bad, and, we think, rightly. If available to the defen- 
dants to the extent contended for, it would be in bar, 
showing that there was no cause of action. This is techni- 
cally a plea to the jurisdiction of the Court. In such a 
plea “defendants must show that another Court has exclu- 
sive jurisdiction of the cause of action.”—Archb. P1., &c., 
280. ‘ Whenever the subject matter of the plea or defence 
is that the plaintiff cannot maintain any action at any time 
in respect to the supposed cause of action, it may and 
usually should be pleaded in bar; but matter which merely 
defeats the present proceeding, and does not show that the 
plaintiff is forever concluded, should in general be pleaded 
in abatement.”—1 Chitty Pl., 434. The effect of such an 
agreement has been discussed in the English Courts, where 
a difference as to its legal effect seems to prevail. It is, 
perhaps, not important on this occasion finally to deter- 
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mine the matter. Undoubtedly, like other parts of a con- 
tract, this should be faithfully observed, carried out and 
executed. In this case, reference should have been made 
to the Chief Engineer to arrange the difliculty. A provis- 
ion of the kind exists, and is becoming common in near. 
ly all government contracts, in nearly all public works and 
private ones of large extent. Indeed, it would seem indis- 
pensable to their proper and right execution. To say that 
the provision is useless and of no avail, and that either 
party may disregard it and apply to the Courts for any in- 
jury, would be doing great violence and wrong to a solemn 
agreement of the parties. and to great public interests. 
Nor will it be proper to say, that in no case is either party 
entitled to redress from the Courts. For the present, we 
content ourselves with deciding that the present suit may 
not be maintained, except as hereinafter stated, and by re- 
ferring to the adjudications on the subject, leaving future 
cases to be determined as the nature of the case may re- 
quire. 

‘‘ Where the contract contains provisions referring the 
estimate of the quantity and quality of the work abso- 
lutely to the determination of the Company’s Engineer, or 
any particular party, and provides that his decision shall 
be final, no relief from his decision can ordinarily be ob- 
tained even in a Court of Equity, unless upon the ground 
of partiality or obvious mistake.”—Redfield on Railways, 
207. 

** When, by the terms of a railway construction contract, 
executed under the seals of the parties, the work is to be 
paid for from time to time, upon the estimate and appro- 
val of the Company’s principal Engineer, and the amount 
and quality of the work finally to be determined in the 


same way, no action at law or in equity can be maintained 
99° 
~~ 
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until such estimate and approval is obtained, unless it is 
prevented by the fault of the Company. But, when no 
such Engineer is furnished by the Company, or when, 
through their connivance, he neglects to act, the contrac- 
tor is not without remedy in equity.”—Nedfield, 221. 

The case of Herrick vs. Vermont Central Railroad Com- 
pany is in confirmation of this view. It is there held that 
“a stipulation that the Engineer shall be sole judge of the 
quantity] and quality of the work, and from his decision 
there shall be no appeal, is binding upon the parties and 
constitutes the Engineer an umpire or arbitrator between 
them.” 

“Such a stipulation imposes upon the party by whom 
the Engineers are to be employed the duty of employing 
competent, upright and trust-worthy persons,” &c. 

“Tf payment for the work performed is dependent upon 
and to be made according to the Engineer’s estimate as to 
its amount, and the employing party performs his duty in 
reference to the employment of suitable Engineers, &c., 
the obligation to pay will not arise until such estimates 
are made.” ‘“ But if no estimates are made, then the ne- 
glect or fault of the Engineer, or of the party who employs 
him, the other party probably could recover at law for the 
work performed by him without any Engineer’s estimates 
for it.” 

“A Court of Equity has jurisdiction of a claim to be 
paid for a larger amount of work done under such a con- 
tract than was estimated by the Engineer, where the under- 
estimate was occasioned either by mistake or fraud.”—27 
Vermont Reports, 673. 

The learned author just quoted, alluding to difference of 
opinion in the ILouse of Lords as to a covenant of this 
kind, makes these sensible remarks: 

“A stipulation that the liability under a contract shall 
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not accrue except upon the basis of certain previously 
ascertained facts, is no more than a limitation upon the 
right of action, as that no action shall be brought until 
after one year, or unless commenced within five months, 
which have been held valid. Hence a contract to pur- 
chase goods, at the valuation of N and M cannot be made 
the foundation of an action without obtaining the valuation 
stipulated or showing that the other party hindered it; 
and, in some cases, it is held, that if the estimate is with- 
held or defeated by the fraud of the other party, no action 
at law will lie—the only remedy by special action on the 
fraud or in equity, perhaps. We therefore feel compelled 
to adopt the view, that upon principle, on fair balance of 
authority, such a stipulation in regard to estimating labor 
or damages under a contract for construction is valid and 
may be treated as a condition precedent, but beyond that 
the present inclination of the English Courts is to hold it 
repugnant to policy,” &e. 

“But the balance of authority in this country seems to 
be in favor of allowing such a condition precedent in this 
class of contracts to extend to the quality of the work as 
well as the quantity, and to the question whether the work 
is proceeding with sufficient rapidity, and whether the 
Company, on that account, are justified in putting an end 
to the contract.”—Redfield, 224. 

We hold, then, as well by the general principles of law 
as those applicable to this particular class of cases, that 
the plaintiff has not shown a right to recover; that he has 
not performed his contract and has not shown such pre- 
vention or obstruction by defendants as to entitle the 
Court to treat it as performed. 

The judgment of the Circuit Court will be therefore re- 
versed and set aside, and the case be remanded fora new 
trial and further proceedings to be had not inconsistent 
with this opinion. 
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Newtson Srapies, Puamtirr 1y Error, vs. T. Harrrmcr 
& Co., Derenpant 1n Error. 


This was an action of assumpsit, brought by the plain- 
tiff in error against the defendant in error in the Circuit 
Court of Duval county. The bill of exceptions, signed by 
the Judge, states that the jury rendered a verdict in favor 
of plaintiff for $672 01; that on the day following the said 
verdict the defendant’s counsel entered a motion for a new 
trial upon the following grounds, to wit: 

1st. That the verdict is contrary to evidence and the 
weight of evidence. 

2d. That the ruling of the Court was contrary to law. 

3d. That the defendant was taken by suprise. 

4th. On the ground of newly discovered evidence. 

Whereupon, and before the defendant’s counsel pro- 
ceeded with his argument, the Court announced to him 
that it had made no ruling on the point, and, the counsel 
not pressing the other points, the motion for a new trial 
was denied; that on the 27th day of October, A. D., 1858, 
another motion for reconsideration of the said motion for a 
new trial was argued, which second motion was entered 
upon the motion docket on the 26th day of October, A. 
D. 1858, and in support of said motion the said counsel for 
the defendant filed an affidavit, setting forth the grounds 
of said motion. 

The counsel of the plaintiff objected to the said motion : 

1st. That he had no notice of said motion. 

2d. That the ground of this motion had already been ad- 
judicated by the denial of a new trial under the first mo- 
tion, and fof other reasons, to wit: That the defendant's 
counsel having abandoned his defence on the trial and 
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consented to a verdict, he could not be entitled to another 
trial. 

The Court, upon the hearing of said motion, granted a 
new trial upon the said affidavit of defendant’s counsel 
alone. , 

To which order of the Court, allowing and granting a 
new trial in said cause, the counsel for plaintiff then and 
there excepted and prayed the Court to seal his bill of ex- 
ceptions, which was done accordingly. 

The law of this State, entitled ‘*‘an act in addition to 
and amendatory of the several acts concerning writs of 
error and appeals to the Supreme Court,” appoved Janu- 
ary 7, 1853, (Pamphlet Laws 1852-3, page 100,) in the 
first section provides : 

“That from and after the passage of this act, all orders 
and judgments of the Circuit Courts of this State, made 
and passed in any cause therein, wherein the said Courts 
ehall allow and grant, or shall refuse to allow and grant 
any motion for new trial, or any motion to amend the 
pleadings, or to file new or additional pleadings, or to 
amend the record of any cause during the term of the 
Court in which it was determined, or shall refuse to allow 
and grant a motion for continuance of the cause, shall and 
may be assigned for matter and cause of error, upon any 
writ of error sued out or appeal taken to the Supreme 
Court, and the said Supreme Court shall hear and deter- 
mine the matter so assigned for error, in the same manner 
and under like rules and regulations as in other cases.” 

Te second section provides: 

‘That in all cases enumerated in the preceding section 


of this act, the party aggrieved by any such order or jndg- 
ment, shali make his exception thereto in writing, and 


shall insert therein all such evidence, affidavits, amend- 
ment of pleadings, and all other matters which do not pro- 
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perly appear of record, which were considered by the 
Court below, or which were offered to the consideration of 
the Court below, and should have been considered in the 
making and passing said order and judgment, and the said 
exception shall be tendered to the Judge of the Circuit 
Court for his signature, in the same manner and under the 
same rules, regulations and provisions as bills of exception 
are now by law made up, signed and made part of the 
record.” 

The third section provides: 

*¢ And whereas, the construction which has been given 
to the law regulating appeals in cases in equity, whereby 
appeals are refused after the merits of the cause have been 
passed upon, because of some reference for account, or 
some other matter, is productive of unnecessary delay and 
inconvenience, and sometimes of useless expense in taking 
the accounts, because of the reversal of the decree ascer- 
taining the rights of the parties litigant: 

Be it therefore enacted, That appeals may be taken and 
prosecuted ‘from any interlocutory order, decision, judg- 
ment or decree of the Circuit Courts of this State, when 
sitting as Courts of Equity: Provided always, however, 
That such appeal shall not operate as a supersedeas, unless 
the Judge of the Circuit Court, or a Justice of the Su- 
preme Court, on inspection of the record, shall think fit to 
order and direct a stay of proceedings: And provided 

Surther, That no appeal so allowed shall operate as a 
supersedeas, except on the conditions now prescribed by 
law in cases of appeals from final judgments and decrees.” 


Philip Fraser for plaintiff in error : 


The Supreme Court of this State is a creature of the 


Constitution. Its jurisdiction is merely appellate—Const., 
art. 5, sec. 2. 
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The appellate jurisdiction of this Court is to be exer- 
cised according to the regulations in the manner and at 
the time prescribed by the Legislature. 

The act of July 25th, 1845, adopts the acts of the Legis- 
lative Council of the Territory, then in force, regulating 
appeals and writs of error, and makes them applicable to 
the Supreme Court.—Thompson’s Digest, 51. 

By the act of February 10th, 1832, sec. 1, it is provided 
that the party aggrieved may appeal from any jinal sen 
tence, judgment or decree of the Circuit Courts to the Su. 
preme Court. Writs of error were required to issue as a 
matter of right, and on demand, from the office of the 
Clerk of the Supreme Court or from the Clerk of the Court 
in which such judgment had been rendered, that it is a 
jinal judgment.—Thompson’s Digest, pp. 446-7. 

By the act of February 17th, 1833, a party aggrieved by 
a rule of Court, or other summary order, which is in effect 
a judgment for the payment of money or other thing, may 
have an appeal, writ of error or certiorart.—Thompson’s 
Dig., p. 448. 

By the 5th section of the act of February 10th, 1832, it 
is made the duty of the Judges of the Supreme Court, on 
an appeal or writ of error, to examine the record, to re- 
verse or affirm the judgment of the Court below, to award 
a new trial in the Court below, or to give such judgment, 
sentence or decree as the Court below ought to have given, 
or as to them may appear according to law. These are the 
powers incident to the Court as the law stood previous to 
the act of 1853. Under this law, the Court had no power 
to revise the proceedings of the Court below, either at law 
or in Chancery, until after a final judgment, sentence or 
decree.—Thompson’s Digest, 449. 

At common law, appeals from Courts of Equity might 
be brought upon any interlocutory matter, but at law, a 
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writ of error could be brought upon nothing but only a 
definitive judgment.—2 Black. Com., 46. 

In this respect our law differs from the common law, be- 
cause, under our statute, appeals and writs of error in law 
and chancery causes were put upon the same basis, and 


would not lie until after a final judgment, sentence or de- 


cree. 

It becomes us, then, to enquire whether the Legislature, 
by the act approved January 7th, 1853, intended to change 
or alter the law as it stood before, and, if so, in what re- 
spect the law has been altered, amended, restricted or en- 
larged in its operations by that act, and we must draw the 
intention of the Legislature from the language and previs- 
ions of the act itself, so far as this can be done. It is 
humbly conceived that the Legislature intended to extend 
the remedy by appeal and writ of error to a new class of 
cases not provided for by the old law. The old law pro- 
vided for appeals and writs of error from jinal judgments 
and decrees. The new law provides for appeals and writs 
of error from different kind of judgments, viz: ** All orders 
and judgments of the Circuit Courts of this State, made 
and passed in any cause therein”—not jinal judgments, 
but judgments wherein the said Courts shall allow and 
grant, or shall refuse to allow and grant, any motion for a 
new trial or any motion to amend the pleadings, or to file 
new or additional pleadings, or to amend the record of any 
cause during the term of the Court at which it was deter- 
mined, or shall refuse to allow and grant a motion for the 
continuance of the cause—the orders and judgments of the 
Court upon these motions, and not a final judgment upon 
the merits, may be assigned for matter and cause of error 
tpon any writ of error sued out or appeal taken to the Su- 
preme Court, and the said Supreme Court shall hear and 
determine the matter so assigned for error—that is, the or- 
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ders and judgments upon these motions in the same man- 
ner and under the like rules and regulations as in other 
cases—that is, as in cases of writs of error and appeals 
from final judginents, for those are the only other cases 
known to the law.—Pamphlet Laws 1852-3, page 100. 

By the second section of the act of 1853, it is enacted, 
that in all the cases enumerated in the preceding section 
of this act, the party aggrieved by any swch order or judg- 
ment—not final order or judgment, but such order or judg- 
ment made upon those motions—shall make his exception 
thereto in writing, and shall insert therein all such evi- 
dence, affidavits, amendment of pleadings and all other 
matters, which do not properly appear of record, which 
were considered by the Court below, or which were offered 
to the consideration of the Court below and should have 
been considered in (what ?—the progress of the trial upon 
the merits? No. In making up of the final judgment in 
the cause? No. What then?) “the making and passing 
said order and judgment.” ‘* And the said exception shall 
be tendered to the Judge of the Circuit Court for his sig. 
nature in the same manner and under the same rules, 
regulations and provisions as bills of exception are now 
by law made up, signed and made part of the record.” 

The first section of the act of 1853 enumerates the par- 
ticular orders and judgments upon which appeals and 
writs of error may be brought. The second section pre- 
scribes the manner and rules under which they shall be 
bronght. When such orders and judgments have been 
made and passed, the remedy given by the Legislature is 
applicable. But has the Legislature appointed and fixed 
by the act any ¢éme when the party aggrieved may have 
the benefit of that remedy? So far as we can learn from 
the act itself, he is not postponed toa final judgment on 
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the merits. The bill of exceptions is to be tendered at 
once upon the making and passing of such orders and 
judgments. It is to contain such matter only as was con- 
sidered, or ought to have been considered, upon the hear- 
ing of such motions in making and passing such orders 
and judgments, and not such matters as would arise in the 
course of a trial upon the merits, or as would be con- 
sidered in making up and entering a final judgment. 

From these considerations, it is evident that the Legis- 
lature intended that the remedy should be immediate. It 
is humbly conceived, that by the different modes of ex- 
pression used in the first and third sections of the act of 
1853, the Legislature meant nothing more than simply to 
provide, that at law appeals and writs of error could only 
be taken upon such orders and judgments as are made and 
passed upon the motions enumerated and specified in the 
first section of the act, whereas the parties in equity shall 
have a fuller and more extensive remedy, not limited to 
specified and enumerated orders and decisions, but appli- 
cable to any and all interlocutory orders, decisions, judg- 
ments or decrees. In other words, appeals may be taken 
from all interlocutory orders and judgments of the Court 
in equity, but only from those enumerated in the act at 
law, according to the rule that the mention or enumera- 
tion of particular matters exeludes those matters not men- 
tioned. That is, “ when the law descends to particulars, 
such more special provisions must be understood as excep- 
tions to any general rules laid down to the eontrary, and 
the general rules must not be alleged in confutation of the 
special provisions.”—Dwarris on St., 765; 5 Bing., 180, 
492-3. 

The act thus far, then, can have no reference whatever 
to the ¢éme when appeals and writs of error shall be taken 
except so far as this, that the remedy is given as soon as 
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the matter arises which is made a cause of appeal by the 
act. The fourth section of the act seems fully to sustain 
this view. It is enacted by that section, “that this act 
shall not be construed so as to deprive either party from 
deferring and postponing the entry of his, her or their ap- 
peal until after the entry of the final decree or end of the 
cause, as now prescribed by law, nor shall such postpone- 
ment of the appeal be decreed, held or taken as an acqui- 
escence in the propriety of any interlocutory order or de- 
cree made in the progress of the cause, or any waiver of 
any error therein.” 

By this section, the Legislature evidently intended to 
leave it at the option of the party aggrieved to take his 
appeal instanter, when the order or decree complained of 
is made by the Court, or to wait till after a final decree or 
judgment in the cause, and provides that his delay till final 
judgment should not be taken as un acquiescence or waiver 
of any error in any interlocutory order or decree made in 
the progress of the cause. This section clearly embraces 
every case where an appeal is given by the act. If not, by 
what clause does it exclude any? It is clearly intended to 
include appeals at law as well as in equity, else, why 
designated a “final decree or end of the cause?” The 
Legislature certainly meant something more by the words 
‘end of the cause” than a final decree in equity, and what 
other meaning can attach to those words than final judg- 
ment? It is as if the Legislature had said, “the party ag- 
grieved shall not be deprived of the remedy given by this 
act though he may postpone his appeal until after a final 
judgment or decree.” In order to fortify all the avenues 
of justice and to secure the party his remedy beyond all 
cavil, the Legislature goes still further and says, that such 
postponement shall not be held, decreed or taken as an ac- 
quiescence in the propriety of any interlocutory order or 
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decree, or any waiver of any error therein. Now, are we 
to say that this does not apply to all orders from which an 
appeal is given by this act, and that the words “order or 
decree” mean the same thing, and that therefore this sec. 
tion of tle act refers to orders and decrces in equity alone? 
If so, then, by the application of the proper rules of con. 
struction, the privilege of waiting until a final decree or the 
end of a cause before appeal is granted by this section to 
parties in equity only, and parties at Zaw must take their 
appeals before final judgment or they acquiesce and waive 
their right of appeal from those orders enumerated in the 
first section of the act, where the order complained of is 
made before final judgment. That is, if a postponement is 
provided for in equity canses alone, it is allowable in no 
other. LBesides, if such a construction should be given to 
the act as that no appeal shall lie at law until after final 
judgment, then, in cases of arrest of judgment, there being 
no final judgment, the statute would be nugatory—the 
party would have no remedy.—2 Chitty Pr., 598. 

The argument ab cnconvenienti will apply to both sides 
of this question; for, if justice should be delayed by' these 
appeals in some cases, it will be delayed by postponing 
them in others, as will be evident in this case. The hear- 
ing of this appeal will delay neither party, but a refusal to 
hear it till after final judgment will delay the plaintiff in- 
definitely. 

The question, then, is, what is the intention of the act? 
If it is deducible from the act itself, that the Legislature 
intended to give appeals before final judgment or decree 
or the end of the cause, then is this appeal well taken. 


L. I. Fleming for defendant in error. 


The Supreme Court, after argument, dismissed the ap- 
peal, on the ground that the Court has no jurisdiction of 
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an appeal or writ of error taken in a cause at law before 
final judgment. 





liancocx, Apministrator, APPELLANT, vs. Tucker, Ap- 
MINISTRATOR, APPELLEE. 


1. The rule that, on discovery of a fraud in a contract, the defendant should 
abandon and avoid claiming benefit by it; and, in ease of a sale of goods, 
on discovery of unsoundness, that a return should be made by the vendee, 
is undoubted and indisputable, but not applicable to cases of sale of pro- 
perty of no value and when the subject purchased is not rightly an article 
of sale or of merchandize. 


to 


. A new trial will not be granted, in ease of conflicting testimony, when the 
weight of the evidence agrees with the verdict. 


This case was decided at Tampa. 

Appeal from the Circuit Court of Hillsborough county. 

The opinion of the Court contains a statement of the 
facts in the case, to which reference is made. 


Magbee and /Tart for appellant. 
Gettis & Mitchell for appellee. 


BALTZELL, C. J., delivered the opinion of the Court. 


This is a suit instituted upon two promissory notes given 
for the purchase of a negro man slave. The defence was, 

1st. That Hancock, who made the purchase, was in- 
duced to enter into and make the said promises through 
and by means of the fraud, covin and misrepresentation of 
the said Tucker and others in collusion with him. 

2d. That the notes were given for a negro man named 
Gadsden, and that, at the time of the sale, the vendor 
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fraudulently represented to the vendee that the said Gads- 
den was an able-bodied man, when, in fact, the said negro 
waz then unsound, having a disease called dropsy, and was 
of no value. 

The plaintiff replied, admitting the notes to have been 
given for Gadsden, but denied that Tucker represented to 
Hancock that Gadsden was an able-bodied man, or that he 
represented him sound, and avers that Hancock knew as 
much about the soundness of the negro as Tucker did, and 
that there was no objection to the unsoundness until defen- 
dant was pressed for payment of the notes. 

The jury found for defendant under instructions given, 
and the plaintiff has appealed to this Court, alleging error 
in refusing to give instructions asked by plaintiff, in the 
admission and exclusion of questions proposed to witnesses 
and in not granting a motion for a new trial. 

The evidence in the case was substantially as follows : 

Tucker bought the negro from George Stafford; had him 
four or five days before he sold him to Hancock. Stafford 
sold the boy Gadsden to Tucker in the fall of the year, 
{September,) for $725. 

Hearn, a witness for defence, swears that he resided in 
Hernando county, 4 or 5 miles from George Stafford’s resi- 
dence; was at Stafford’s house on several occasions, and 
the negr6 was sick every time he was there; appeared to 
be diseased and was swelling very much; saw Stafford 
prick him on the back of his head and water proceeded 
from him ; his hands and all his body were puffed up; the 
water appeared to be clear; he was sick and unable to do 
work for some time, about a month or more, in the fall of 
1853; appeared to be restless; had to he propped up and 
made a good deal of fuss; Stafford resided 10 or 12 miles 
from Tucker’s place; never saw the negro at work at Staf- 




















TERMS HELD IN 1859. 437 











| 
| 


Hancock vs. Tucker.—Opinion of Court. 











ford’s after his sickness; saw him stirring about the yard; 
saw him after his sickness walking about the yard. 

Dr. Todd, a practising physician, says he prescribed for 
a sick negro of Stafford’s for dropsy some years since; it 
was during the year of the yellow fever, but before the 
fever occurred—in the fall and winter of 1853; he pre- 
scribed for him, but did not visit him; did not see him; 
can’t say he ever saw him or not; the negro could not 
freely lay down from shortness of breath; Tucker and wit- 
ness were friendly; did not tell Stafford he would injure 
Tucker if he could; told nobody so; was friendly with 
Tucker to the time of his death. 

John Gallagher first saw Gadsden in 1845; whether in 
53 or °54 can’t say; knew him in 1844; rode up to Han- 
cock’s place and saw him leaning against a tree, with his 
arms between his head and the tree, 15 or 20 steps from 
witness ; don’t know whether he was swollen at the time; 
he was in a bad condition; could hardly talk; looked sick; 
his eyes were sunken as if in the gasp of death; he could 
hardly speak; Mr. Hancock owned the negro driving the 
cart to Tampa. 

Dr. Branch, a practising physician, having heard the 
testimony of Hearn and others, says that the boy had 
dropsy—general dropsy. It arises from many organic 
diseases, which may be of very long standing, dnd, in his 
opinion, this was one of that kind. It may be temporarily 
removed, if of that kind, and, if the cause be not removed, 
it is death to return, which did happen in this case, accord- 
ing to the evidence which he heard. The disease had ar- 
rived at a very critical stage when the negro was in Staf- 
ford’s possession, and he must have died if relief had not 
been given. The dropsy can be removed for a short time 
and the cause still remain in the system. It may be tems 
porarily removed and the cause continued. The negro, in 
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his situation, was not an able-bodied man, provided the 
cause be from an organic derangement or disease. It was 
his opinion, from the testimony, the dropsy was occasioned 
by an aggrieved disease., He could conceive no other 
cause, from the description given. Swelling might be pro- 
duced by the combined influence of cold and mercury, but 
the attendant symptoms of breathing, restlessness, as 
shown by the testimony in this case, could not be present. 
In case of mercury and cold producing a swelling of the 
body with asthma, he would have difliculty of breathing, 
restlessness in a recumbent or any other position. Tis 
opinion is, that the negro had general dropsy. If of eleven 
years standing, was incurable. 

John Gallagher recalled: Says he thinks it was in the fall 
of 1845 he was first acquainted with the boy; he was sick 
that fall; I saw him ina very swollen condition; he ap- 
peared to me to be swollen all over; can’t say whether he 
had a difficulty in breathing; did not examine him at that 
time; the boy was able to go about, not to work, then ; 
this continued between 11 and 12 months after I saw him; 
the negro was in possession of Mr, Frierson at that time, 
Taylor Frierson, of Alachua county, in this State; I saw 
him at Locklosa Creek; I saw him on the plantation after 
he was sick, but not there after he was sick; Peter Platt 
was present when Gadsden was sold by Tucker to Han- 
cock; Mr. Tucker proposed to sell to me; asked why he 
didn’t buy; think he was worth the price, and why he 
thonght so; said he judged the boy by the looks of him; 
he heard the conversation between Tucker and Hancock; 
Tucker said he was a strong able-bodied boy and had split 
250 or 300 rails a day, and he could do it again, just give 
him enough to eat. 

Silas McLelland saw the boy in possession of Hancock ; 
when first seen, he was walking about the yard, making a 
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little noise, appearing to be sick; a short time afterwards 
was at Hancock’s again; the boy appeared to he very 
much swollen and in a good deal of pain; about three 
weeks between time of first seeing him; was about Mr. 
Hfancock’s frequently in the fall, as well as he recollects. 

Mr. Sparkman says: In the spring of 1854 a cart was 
drove up to my house with a negro init; Mr. Hancock’s 
boy was driving the cart. 

Mr. Roberts, a physician formerly practising in Ala- 
bama and Georgia, says he saw Mr. Hancock’s boy driving 
a cart with a negro in it; a mere look indicated that the 
boy was dropsical. This physician has practiced in this 
State, but without charge. 

This was the testimony on the part of plaintiff. 

On part of defendant, William Stafiord said that Hearn 
told him he would injure Tucker if he could; this was in 
1852 or °53; Iam friendly to Mr. Hearn; had no difliculty 
with him; people say that Mr. George Staflord is my uncle; 
Hearn is said to be my brother-in-law. 

Mr. McCarty says: Ile knew the boy Gadsden, sold by 
him to George Stafford; he was not in possession of Taylor 
Frierson in ’44 or °45 to my knowledge; William Stafford 
knew the boy Gadsden, owned by George Stafford ; he had 
him in 1852; does not know who George Stafiord sold him 
to; had him in 1853, to the best of his belief; witness 
worked with the boy in the spring and summer of 1853; 
didn’t see any difference in his work and mine; he, wit- 
ness, was an able-bodied man at that time; the boy done 
as much work as I did, or any other negroes I ever saw 
work ; never saw him split rails; has lifted and rolled logs 
with him; he could lift as much as witness could; the ne- 
gro was sick once; appeared very sick; was well as any- 
body else afterwards; George Statlord sold the negro to 
24 
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William Tucker in Siaininiines 1853; he did the work of 
an able-bodied man all the spring and summer of 1353; 
was sick in the fall of 1852; gave him calomel, but can’t 
say that he took cold; was sick for a month or six weeks 
in the fall of 1852; did the work of an able-bodied man, 
after he recovered from the sickness, up to the time I sold 
him; have seen Irim split rails; he could split 250 rails a 
day, and do it belore night; I sold him because he would 
run away irom me; Capt. Kendrick offered me what L 
gave for the negro, but the terms did not suit. 

Dr. Kendrick, a practising physician, was present when 
Stafford seld the negro to Tucker, about Ist Sept., 1853; 
was witness toa bill of sale; Tucker asked Hancock $1,000 
for the boy; from the time Tucker had the negro from Staf- 
ford 7 or 8 days elapsed till he sold him to Haneock; the 

sale of him (Tucker to Hancock) was 21st Sept., 1853; 
from Staflord to Tucker, between 10th and 15th Septem- 
ber, 1853; I traveled with Tucker and the boy from Fort 
Dade to Hancock’s, distance 80 or 85 miles; Tucker and 
myself went in a bugey, the bey on fuot: took us a part of 
the day; the boy stood the journey remarkably well; 
didn’t hear Tucker say one word about the health or un- 
soundness of the boy; Haneock tried him one day, or part 
of a day; was acquainted with the boy in the spring of 
1853, and, so far as witness knows, he was an able-bodied 
man; is positive that the boy did not have dropsy, nor any 
symptoms of dropsy, at the time of the sale to Hancock. 
Cross-exainined—Thinks Tucker owned the boy some 7 or 
8 days. 

James D. Green says, that in a short time after Ian- 
cock bought the negro he saw him splitting rails about six 
miles from Tampa, and saw him working in a field near 
Haucock’s house. 

Dr. Benton states, that Hancock applied to him for 
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medicine for his boy, sick with the dropsy, and witness 
told him he could not go to his house to attend said boy, 
and that in April, 1854, a boy came to his house with a 
negro in the cart, and that he was then dead; and he exe 
amined the corpse, and from that examination became of 
the opinion the boy died of the dropsy, but can’t say that 
it was the boy Hancock bought of Tucker. 

This was the testimony in the case from the record. 

The instructions reyuired the jury to ascertain whether 
there was a false representation of material importance in 
the sale of the negro, conducing to it and to the injury of 
defendant, or that there was fraud in the making it. In 
ease of their finding either of them, then the further en- 
quiry was whether there was 4 return of the property after 
discovery of such frand or misrepresentation. If net, and 
he was kept by defendant, then plaintiff was entitled to its 
actual value, as established by the evidence. The jury 
having found for defendant, the fair and just conclusion 
from their verdict is that there was frand or misrepresen- 
tation and that the negro was not of value. Nor do we 
think that he has right to complain of the instructions. 
They seem to be appropriate to the case, to embrace it in 
all its parts and as favorable to plaintiff as he could have 
asked or expected; for, laying out of view the more severe 
aspect of the case, that of fraud, and assuming that there 
was misrepresentation to the injury of defendant to some 
extent, on principles obvious to the most common mind, 
there should be an abatement of the price to this extent. 
A price paid through misrepresentation is not and should 
not be the true price to be adjudged by a Court. What, 
then, should and ought to be the true price? Most obv'- 
ously the actual value, as established by proof divested of 
its misrepresentation. That is the value that has been 
fixed, estimated and allowed by the jury in the present 
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case. The testimony on the subject, it must be admitted, 
is varied and contradictory, just such as is properly refer- 
able to a jury of the vicinage, acquainted with the parties 
and the witnesses, to reconcile their statements, or, if this 
may not be done, to ascertain the truth by giving proper 
allowance and regard to that which is of worth and reject- 
ing that entitled to no estimation. There is no reason, so 
far as we can see, to doubt or call in question the accu- 
racy of their decision. The preponderance of the proof, in 
our opinion, is clearly on the side of defendant and with 
the verdict of the jury, and we cannot arrive at the conclu- 
sion that it was against the law or the evidence. Whilst 
such is the conviction of our own minds, the enquiry yet is 
as to the law of the case, and whether this ruling of it is 
supported by the authorities. The only difficulty arises 
from the fact that the property was not returned, but kept 
by the defendant after discovery of the defect, in reference 
to which the rule is: “On discovery of the fraud, the de- 
fendant ought to abandon the contract and avoid claiming 
any partial benefit from it, and in his plea ought to make 
an allegation to that effect, and that the defendant had 
notice thereof.”—2 Sand. Pl. and Evidence, part 1st, pp. 
61-’5, Am. ed’n. 

“Where goods are discovered not to answer the order 
given for them, or to be unsound, the purchaser ought im- 
mediately to return them to the vendor, or give notice to 
take them back, and thereby rescind the contract, or he 
will be presumed to acquiesce in the quality of the goods.” 
2 Kent’s Com., 480. 

No doubt this is founded in the best sense and highest 
reason, conducing to the maintainance of contracts, their 
proper observance and due execution—not rightly should 
there be a deviation or departure by the Courts in the re- 
spect due to it. A man may beentitled, by his bargain, to 
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property of a peculiar kind, of a particular quality or 
figure, and, not obtaining these, he should, on discovery of 
the defect, at once and without delay make return. He 
may not keep the article and refuse the price; for, if re- 
turned, the vendor might sell to others having occasion for 
just such an article. But, suppose the property itself be 
of no use nor value, either to the vendor or vendee, and be 
not rightly an article of merchandize or of sale, as in the 
obvious case of decayed or diseased provisions, or other 
worthless property, the reason of the rule ceasing the rule 
itself ceases. A return here would seem not to be required 
by any rule of right, reason or legal exaction. 

We regret that we have not time to pursue this subject 
through the various adjudications of the Courts, so as to 
extract from them such just and rightful conclusions as 
might be obtained after elaborate investigation. As it is, 
we neither have the time in which to make the examina- 
tion, nor, if we had, have we the books to refer to. We 
think the adjudications of the English and American Courts 
will be found to support the view we have taken of the 
subject.—2 Greenleaf Evi., p. 136, No. 4, 6th ed’n, refer- 
ing to Benton vs. Stewart; 3. Wendell, 236, Van Eppes vs. 
Harrison ; 5th Hill, 64, Thornton vs. Wynn; 12 Wh., 183, 
Case vs. John; 10 Watts, 107, McAlister vs. Reab; 4th 
Wendell, 483; Sth Wendell, 109, Steel vs. Hall; 20th 
Wendell, 51; 3 Hill, 172; 1 Livy & Rauls, 477. 

The decision of the Supreme Court of the United States 
in the well-considered case of Withers vs. Green, 9 How- 
ard, 220, given in full in 8 Florida, 86, would seem in its 
reasoning and language to have a direct application to the 
subject before us. The Court say: “Turning to a class of 
cases founded on what has been denominated a failure of 
consideration, although involving bad faith, breach of war- 
ranty, false and deceitful warranties, false misrepresenta- 
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tion in the procuring of contracts, such as might in par- 
ticular aspects extend to the entire recision of contracts, it 
will be seen that the Supreme Court of Alabama have, in 
the construction of their statute, ruled that a defence 
founded on either or on all of the facts here enumerated 
shall be admissible in mitigation of damages; and in 
allowing this mode of defence, which seems to fall more 
strictly within the import of the terms set-offs and dis- 
counts than objections aimed at the total abrogation of 
contracts can do, the Courts of Alabama have acted in 
accerdance with those of other States in construing statutes 
similar to their own—consistently, too, with the principles 
of reason and justice adopted by modern tribunals when 
acting apart from statutory provisions,” &¢e. ‘ Upon au- 
thority, both in point of respectability and numbers, it is 
clearly provable that where fraud enters into the transac- 
tion, it is competent for the defendant, upon proof of it, to 
show a defect in the consideration in diminution of dam- 
ages.” Proceeding still further, the Court quotes the case 
of Kings vs. Boston, “where the plaintiff sold a horse for 
12 guineas, three of which were paid and the property 
warranted sound. It was proved that the horse, at the 
time of the sale, was worth not so much as had been paid, 
and the Court non-suited plaintiff.” Asa conclusion on 
the whole subject, the Court say: * But, however, the 
rule laid down by the Courts in England shonld be under. 
stood. It has been repeatedly decided by learned and 
able Judges in our country, when acting, too, not in virtue 
of a statutory license or provision, but upon the princi- 
ples of justice and convenience, and with the view of pre- 
venting litigation and expense, that where fraud has oc- 


curred in obtaining or in the performance of contracts, or 
where there has been a failure of consideration, total or 
partial, or a breach of warranty, fraudulent or otherwise 
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all or any of these facts may be relied on in defence by a 
party when sued upon such contract, and that he shall not 
be driven to assert them, either for protection or as a 
ground for compensation in a cross action.” In this case, 
suit was upon a note of hand of $3000, given for two fillies, 
represented sound and of high pedigree, and purchased for 
their blood and for the turf. The defence was unsound- 
ness and falsehood as to the pedigree, without any return 
of them, but an excuse for the failure. In reference to this 
state of case, the Court say: “If the purchaser choose to 
retain the property and either to sue upon the warranty of 
pedigree and soundness or to defend himself upon the 
ground of difference between the true and pretended value 
of the property, he was bound neither to give immediate 
notice nor to tender a return of the property. Ile would 
be permitted to discount the difference between the real 
and simulated value.”—9 Howard Sup. Court Repts., 220. 

This would seem to be an authority expressly in point to 
the case befure us; for, by the decision of the Court, the 
true value of the fillies was adjudicated, the measure of 
the plaintiff’s rights, not the price induced by misrepre- 
sentation. lLlere the value, as found by the jury upon the 
true state of the case, has been fixed as the trnesum. If 
they had allowed a hire or some small sum for the use, we 
should not have considered it objectionable. As it is, they 
must have been satisfied. The boy was of no value, and 
we sce no cause to differ with them. We do not deem it, 
necessary to discuss at any length the error assigned as to 
the refusal of the Court to give the instructions asked by 
plaintiff; this has been sufficiently treated in our views as 
to the instructions given. Nor do we think it proper to 
examine the objections to questions proposed to witnesses 
at alumost every question asked or rejected by the Court. 
It would but extend the opinion to an extraordinary length 
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without any compensating benefit or advantage. There is 
no question of principle or matter of importance in any of 
them affecting the true merits of the case. The objection 
made to an unlicensed physician as a witness may be re- 
garded rather as harmless and not conducing to any inju- 
rious result on the whole case. 

Weare of opinion that the judgment of the Circuit Court 
is right and should be affirmed. 


DcPONT, J., dissenting. 


Joun Watson, Puarntirr ww Error, vs. Seat & Craw- 
ForD, DerenpANts IN Error 


A defendont against whom a default has been taken for want of a plea is not 
absolutely out of Court, but still retains the right to appear upon an in- 
quest of damages, to cross-examine the plaintiff’s witnesses, to introduce 
evidence in mitigation of damages and to address the jury thereupon. 


This case was decided at Tampa. 
‘ Appeal from the Circuit Court of Hillsborough county. 
The opinion of the Court contains a statement of the 
facts of the case, to which reference is made. 


S. St. George Rogers for appellant. 
Geitis, Magbee and Hart for appellees. 
PEARSON , J., delivered the opinion of the Court. 


This was an action of trespass, brought by the defen- 
dants in error against the plaintiff in error for the seizure 
and taking of a quantity of lumber and timber at their 
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saw-mill, near Tampa, and comes up by writ of error from 
the Circuit Court of Hillsborough county. It appears from 
the record, that the declaration was filed to the fall term 
of 1855. There was at that time an appearance filed for 
the defendant below. A default for want of a plea was 
taken at the spring term of 1856, which, upon motion, was 
opened and the defendant granted further time to plead 
until the 1st of July succeeding. 

At the fall term of 1856, the parties appearing by their 
counsel, another default, as before, for want of a plea was 
taken, on motion of plaintiff’s counsel, and a writ of en- 
quiry awarded. The defendant then claimed the right to 
be heard upon the enquiry as to the amount of damages, 
to cross-interrogate witnesses and to argue the case before 
the jury, which motion was denied by the Court, and it 
was ruled, “that defendant is ont of Court by reason of his 
default, and cannot be further heard in the cause.” To 
which ruling the defendant’s counsel then and there ex- 
cepted, and thereupon brings his writ of error. The single 
question here presented is in regard to the correctness of 
the ruling of the Court below in reference to the defen- 
dant’s right after default to be heard upon the execution of 
a writ of enquiry as to the amount of damages sustained. 
The universal practice of our Circuit Courts has been, so 
far as we know, contrary to the rule laid down by the 
Court below in this case, and this point of practice does 
not appear to have been heretofore made before this Court 
for the reason, perhaps, that the rule prevailing in the Cir- 
cuit Court has been so generally acquiesced in, and we 
think such practice consonant with reason, justice and law. . 
The rule in chancery is, that whatsoever is well pleaded in 
the bill and not denied in the answer is taken and admit- 
ted. This rule, with a change of terms only, it may be 
25 
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said, obtains at Jaw. <A defendant appearing and failing 
to plead admits the cause of action, as stated in the plain- 
tiff’s declaration, and the plaintiif’s right to recover there- 
upon, but nothing more. Our statute (sec Thomp.’s Dig., 
p- 347, chap. 5, sec. 1,) enacts, that in such cases, pro- 
vided the action be upon a liquidated demand, the Court 
may direct the Clerk to assess the damages ; but, when it 
is-necessary that testimony should be adduced to ascertain 
and fix the amount of damages, a writ of enquiry shall be 
awarded. This being a case sounding in damages, the 
writ was properly awarded in accordance with the provis- 
ion of the statute. In this state of the case, the defendant 

cannot be said to be absolutely out of Court. He is neces- 
sarily still before the Court, and may, of course, contest all 
matters attending his rights not concluded by his default. 
When he is summoned to plead to the action, he stands 
mute, and thereby confesses the plaintiff’s cause of action 
and right of recovery; but when a motion is made to assess 
the amount of the plaintiff’s damages, he replies and claims 
the right to contest that question. An ingenious and very 
clear illustration of this distinction was well put in the 
argument at bar. The case was supposed of a lessee for a 
year of a close, containing a valuable and productive or- 
chard of fruit trees, bringing the action of trespass against 
his landlord ; the landlord suffering a default whereby he 
admits the tre spass; upon the enguiry of damages offers 
to prove title to the ciose in himsceif, so that, if the or- 
chard had been destroyed by the trespass the plaintifi’s 
damages would be reduced from tic whole amount of in- 
jury to the free-hold to the separate and single value of the 
plaintiff’s interest in his unexpired term. And yet this 
matter, though unquestionably admissible in mitigation of 
damages, would not, if pleaded, have been a bar to the ac- 
tiou. The authorities go to the fact that whatever would have 
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been a bar to the action itself cannot be given in evidence 
in mitigation of damages; and these decisions would seem 
by implication to concede that such matters as were not in 
bar might be adduced in mitigation —10 Wendell, 878; 3 
Gill & Johnson, 247; Tidd’s Practice, 580. Such has long 
been the English law on the subject.—See 3 Chitty’s Gen. 
Prac., 673; Tidd’s Prac, 580-1. 

The whole doctrine is so fully laid down in Archbold’s 
Practice, 2 vol., p. 25, that it seems needless to go further 
than cite his valuable work. He says, that the plaintiff's 
counsel is bound to give notice to the opposite party of the 
execution of 2 writ cf enquiry at the peril of losing his 
costs, and further, that “all the plaintiff has to prove or 
the defendant is permitted to controvert is the amount of 
damages.” Thus it seems that the practice of the common 
law Courts is well settled on this question. It is one of 
frequent occurrence and much importance with us, and we 
trust that this decision may have the effect of rendering 
definite and uniform the practice of our Circuit Courts in 
this respect. The several cases cited in argument from 
the reports of our own Conrt relate to the effect of abstract 
instruction, not calculated to mislead the jury, and to the 
manner in which the subject matter of exception should 
be made a part of the record, to which we are confined in 
our review of the case by the bill of exceptions, and do 
not, as it appears to us, touch the question under con- 
sideration. Nor do we consider it possible for the appel- 
lant, after the Judge below ruled him out of Court and de- 
cided that he had no right to appear fer any purpose, upon 
the execution of the writ of enquiry, to have supervised 
that proceeding and excepted at each successive stage of it, 
His writ of error is founded upon the denial of his right, 
and jhe cannot be prejudiced for failing to exercise the 
very privilege which the Court had refused to allow him 
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and which by his writ of error here he seeks to obtain. If 
a like course had been or even adopted in the case of an 
ordinary trial, the objection would apply with equal force. 

Let the judgment be reversed, and the cause remanded 
for further proceedings not inconsistent with this opinion. 








Henry L. Parker, Jonn H. Hotriesworts, WirriaMm 
B. Hooker anp Jonn Parker, Apre.iants, vs. Francis 
A. Henpry, Apmrinistrator de bonis non or THE Estate 
or James E, Henpry, ArPe.er. 


On the trial of a suit instituted to recover the price of cattle sold, a witness 
was asked whether he did or did not have a stock of cattle running with 
the stock of Alderman Carlton, known as the James E. Hendry stock, and 
whether or not it was formerly of the same stock; Held, the question was 
inadmissible. 


This case was decided at Tampa. 

Appeal from the Circuit Court of Hillsborough county. 

The opinion of the Court contains a statement of the 
facts in the case, to which reference is made. 


Gettis & Mitchell for appellants. 
James T, Magbee for appellee. 
BALTZELL, C. J., delivered the opinion of the Court. 


There is but one question in this case, and that is, the 
refusal of the Court below to permit a question asked of a 
witness to state to the jury whether witness did or did not 
have a stock of cattle running with the stock of Alderman 
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Carlton’s, known as the James E. Hendry stock, and 
whether or not it was formerly of the same stock. The 
Court ruled “that it would not permit this question to be 
asked at present, in this stage of the case, because the 
Court does not perceive that it is relevant to the issue be- 
fore the Court.” Whether relevant or not will depend 
upon and be ascertained alone by the state of the plead. 
ings and the nature of the case. 

The suit was instituted to recover the amount of two 
promissory notes, part consideration for the price of a 
stock of cattle. The defence was fraud, covin and misrep- 
resentation in the making of the notes. The proof, up to 
the taking of the exception above stated, was that there 
was a public sale by the administrator of Hendry of his 
stock of cattle of the estate. According to one witness, the 
entire stock of cattle, excepting 20 cows and calves, South 
of Ocala was sold. It was proclaimed that the marks and 
brands, with this exception, belonging to the estate South 
of Ocala were for sale, and were sold. Another witness 
said: Proclamation was made that all the stock of cattle 
belonging to the estate of James E. Hendry South of 
Ocala, except the cows and calves purchased by the widow, 
were sold, except one “steer.” There were several marks 
in those cattle, and the number of the cattle was not stated. 
The object of the question ruled out by the Court was as 
to whether there was a stock formerly belonging to Hendry 
running with the stock sold by the administrator, and 
upon this to predicate an allegation of fraud. But very 
elearly, we think, this result would by no means have fol- 
lowed even if this fact had been proved by the witness. The 
stock of the estate of Hendry, as it was at the time of his 
death, or improved by natural increase or otherwise, was the 
subject of sale, and not the property of others bought from 
Hendry in his life-time and at a time anterior to the sale, 
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There is no difference in the testimony on this point. The 
mark and brand of the estate was sold—the stock belong- 
ing to the estate was sold. A proclamation by the admin- 
istrator that he would sell all the stock that ever belonged 
to the estate or to Hendry at any time of his life would 
have been preposterous. It would have brought discredit 
on the sale, and no one would have bought on such terms. 
Direct and absolute testimony would have been required 
to show either that a party contracted in such manner or 
believed that he was so doing. Without some such testi- 
mony there is no room for the enquiry very properly, in 
our opinion, rejected by the Court from being answered by 
the witness. 

By the further testimony in the case, the party purchas- 
ing assumed the ownership of the cattle marked and 
branded, gathered the calves and treated the stock in all re- 
spects as his own. If considering himself as defrauded, he 
should have rescinded the bargain; or, in case of a de- 
ficiency as to a part sold which he considered himself fairly 
entitled to claim, this is the subject of abatement. Here 
there is no pretence for either—no misrepresentation, no 
concealment, no statement of loss of any part bargained 
for. 

But there is another view of the subject. The ruling of 
the Court was not prohibitory, but admitting of further 
application in case of other testimony to the same point. 
The Judge did not think it relevant then. We think there 
was no reason to complain of the ruling. 

Let the judgment be affirmed with costs, 
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Wituiam B. Iooxer, Apretiant, vs. Wittiam H. Joun- 
son, APPELLEE. 


1. Where any of the pleadings of either party is pronounced insufficient upon 
demurrer, and the party against whom the ruling is made proceeds to plead 
over, the act of pleading over is a waiver of his exception to the ruling, 
and the point will not be considered in this Court. If he desires to avail 
himself of the exceptions, he must rest upon the ruling and make that the 
ground of his appeal or writ of error. 


) 


Where a witness has a joint interest with the party who’ calls him, either 
in the subject matter to be recovered or in the contract as a general part- 
ner, joint or part owner or joint-contractor, by which he has an interest in 
the very thing claimed, or in the money to be recovered or in the costs inci- 
dental to the suit, he is incompetent to give evidence for that party. 


ad 


Where two enter into an agreement to share the profits of an enterprise 
involving a contribution of labor, if a third party enter into a similar agree, 
ment with one of them to share in his portion of the profits and a sui. 
arises between the two involving the partition under the original agree 

ment, this third party is incapacitated by interest from testifying asa wit. 
ness in behalf of him with whom he has made the sub-contract. 


This case was decided at Tampa. 

Appeal from the Circuit Court of Hillsborough county. 

The opinion of the Court contains a statement of the 
facts of the case, to which reference is made. 


Gettis and Jlagbee for appellants. 
Hart & Rogers for appellee. 
Dc PONT, J., delivered the opinion of the Court. 


This was an action of assumpsit, instituted in the Circuit 
Court of Hillsborough county by the appellee, William H. 
Johnson, against William B. Hooker, the appellant. The 
declaration contained the common indcbitatus counts for 
goods sold and delivered, work and labor done and ma- 
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terials furnished, together with the usual money counts. 
The defendant filed several special pleas, to which the 
plaintiff severally replied. Tojthese replications of the 
plaintiff the defendant demurred, and, after argument 
had thereon, the pleas were ruled to be bad and the defen- 
dant was allowed to plead over, which he did by filing the 
general issue, upon which the case went to the jury anda 
verdict was found for the plaintiff. From the judgment 
pronounced upon this verdict this appeal has been taken, 
and we are now called upon to review the proceedings in 
the Circuit Court upon the exceptions embraced in the 
assignment of errors. 

The first error assigned is as to the ruling upon the de- 
fendant’s demurrer to the plaintiff’s replications, by which 
it was adjudged that the several pleas filed by the defen- 
dant were bad and they ordered to be stricken out. It is 
unnecessary for us to notice this exception further than to 
remark, that it has been repeatedly ruled by this Court 
that where any of the pleadings of either party is pro- 
nounced insufficient by the Court upon demurrer, and the 
party against whom the ruling is made proceeds to plead 
over, the act of pleading over is a waiver of his exception 
to the ruling, and the point cannot be considered in this 
Court. IPfhe desired to avail himself of the exception, he 
must rest upon the ruling and make that the ground of 
his appeal or writ of error.— Vide Bailey vs. Clark, 6 Fla. 
Repts., 516, and the cases there referred to. 

The only other exception noted in the assignment of errors, 
and the one on which the decision of this case must turn, 
is as to the admission of the deposition of Levin P. John- 
son, who is alleged to have been disqualified by interest to 
testify upon the trial of the cause. For the better under- 
standing of this exception, it will be necessary to go into 
the circumstances of the case as developed by the evi- 
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dence; and it is also proper to be remarked, that the re- 
covery which was had depended mainly, if not exclusively, 
upon the testimony of this witness, according to his state- 
ments contained in the deposition objected to. William 
H. Johnson, the plaintiff, and William B. Hooker, the de- 
fendant in the Court below, entered into a contract, by 
which it was mutually agreed between them that the plain- 
tiff should furnish three hands and the defendant a like 
number, and with this force the plaintiff was to cultivate 
thirty-three acres of Sea Island cotton on the defendant’s 
farm, in Hillsborough county, in the year 1853, and to 
house the same; that the defendant Hooker was to build 
a cotton gin on the premises during the summer and fall 
of the year 1853, gin the crop of cotton free of toll and 
give tothe plaintiff an equal portion of all said cotton, 
This witness further states, that the plaintiff did plant, cul- 
tivate and house the cotton, as stipulated in the agree- 
ment, but that the defendant wholly failed to gin the cot- 
ton, and refusing to divide the crop so made with the 
plaintiff, he, the defendant, appropriated the whole of it to 
his own use. This is as much of the testimony of this wit- 
ness as it is necessary to notice in this connection. 

To show his interest in the subject matter of the suit, 
the testimony of Seth Howard is mainly relied on. This 
witness testifies as follows: “In the year 1853, a conver- 
sation took place at the house of witness between witness 
and plaintiff. Plaintiff stated that he had made a contract 
with defendant to go on his place; that Capt. Hooker, de- 
fendant, had given him a chance to make a crop; that he 
had agreed to made a crop for plaintiff (defendant;) that 
he was going to make a crop; that they had amongst them 
agreed to build a house for defendant; did not name the 
men; said he, plaintiff, had a son-in-law that was a good 
26 
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carpenter, and that he and his son, or another son-in-law, 
witness disremembers which, were going to build the 
honse, and he, with his little force, were to make a crop ; 
could (do so) on the farm with the assistance of some of de- 
fendant’s negroes; and when the crop was made and the 
house finished, those who built the house and those who 
made the crop were to divide the result of their labor, that 
they might be able in the fall to settle new places; heard 
him, plaintiff, mention the name of Brown, another son-in- 
law, but don’t recollect whether it was he that was to work 
on the house with Gibson or plaintiff’s son; thinks this 
conversation occurred in the month of April or May, as 
well as witness can recollect—this April is four Aprils 
ago.” Toa question asked by the Court the witness an- 
swered as follows: “* Understood from Johnson that the 
arrangement in regard to the division of the proceeds of 
the labor was a private understanding between him and 
his family.” 

The testimony of Milton Johnson was also relied on to 
show the interest of Levin Johnson, the reading of whose 
deposition had been objected to. The material portion of 
his testimony is as follows: ‘* Was present at the making 
of a contract between plaintiff and defendant in relation to 
the cultivation of a farm of defendant on the Manatee 
river; it was in the year 1853; the contract was made 
sometime about the last of January of that year; was on 
the premises a few months after the contract was made; 
when there at the time last mentioned saw a house being 
constructed ; saw Jesse Gibson and Levin Johnson at work 
on the house; saw Dartly Brown on the premises; is 
slightly acquainted with him; he was said to be the son- 
in-law of plaintiff; he worked upon the farm; does not 
recollect to have seen Brown at work on the house; was 
on the premises several times after the making of the con- 
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tract; did not see Gibson and Levin Johnson at work on 
the house every time I was there; saw them working on 
the farm occasionally ; has seen them working on the 
house more than on the farm.” 

It is insisted on the part of the defendant, that this evi- 
dence fully establishes the fact that Levin P. Johnson, the 
witness whose deposition is proposed to be read, was in- 
terested in the subject matter of this suit under an agree- 
ment with the defendant “to divide the result of their 
labor.” In other words, that this individual was one of 
the persons who constituted the “family” alluded to in 
the testimony of Seth Howard, and that, being so in- 
terested, he was an incompetent witness. The position is 
in strict accordance with the ruling of this Court, when 
the subject matter of this suit was before usin another 
form of action. In that action, it was proposed at the trial 
thereof to show that Jesse Gibson, who was offered as a 
witness by the defendant, was interested, by asking him 
“if he and plaintiff had not agreed to plant the premises 
in the declaration mentioned in partnership before or at or 
after the said contract between plaintiff and defendant.” 
To this question the plaintiff by his counsel objected, and 
the objection was sustained by the Court. This ruling 
constituted the main exception noted in the assignment of 
error filed in that case, and upon it the judgment was re- 
versed, this Court holding, “that where a witness has a 
joint interest with the party who calls him, either in the 
subject matter to be recovered or in the contract as a gene- 
ral partner, joint or part owner or joint contractor, by 
which he has an interest in the very thing claimed, or in 
the money to be recovered, or in the costs incidental to the 
suit, he is incompetent to give evidence for that party.” 
Vide Hooker vs. Johnson, 6 Fla. Repts., 730. 

Now, it is very manifest that the witness objected to, 
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although he were not a joint contractor, nor in privity with 
Hooker, one of the parties to the original agreement for 
the making of the crop, yet, if he be sufficiently identified 
as one of the parties to the sub-contract entered into by 
the plaintiff with his “family,” he would have such an 
interest in the result of this suit as ought to exclude him 
from testifying as a witness at the trial. So far, indeed, 
would he be interested in the result, that if he were now 
to sue the plaintiff on the sub-contract entered into be- 
tween them for the cultivation of the crop, we are not sure 
that the verdict in this case would not be conclusive evi- 
dence against this plaintiff of the extent of his interest. 
But the difficulty which we find in sustaining this assign- 
ment of error, (and we presume it was the one encountered 
by the Judge below,) is to identify Levin P. Johnson as 
one of the sub-contractors. We have lovked very carefully 
into the evidence embodied in the bill of exception, and 
we have been unable to discover one particle of evidence 
which goes with sufficient certainty to fix the identity of 
this individual as a party to the “ private arrangement,” 
testified to by the witness Seth Howard as having existed 
between the plaintiff and his “family.” However the fact 
may be, there is no evidence that Levin P. Johnson was a 
son of, the plaintiff or constituted one of the members of his 
family. It is true that he bears the same sir-name with 
the plaintiff and that he was seen at work on the premises, 
both in the cultivation of the crop and in the erection of 
the building, but neither one of these circumstances, nor 
both, are sufficient to fix his identity. That fact was sus- 
ceptible of direct and positive proof if it existed, and, in 
the absence of such proof, we are not permitted to enter 
the field of conjecture. 

For these reasons, we are constrained to over-rule this 
exception also, and consequently the judgment of the 
Court below is affirmed with costs. 
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In tue Supreme Court or Frorma, at TALiAnAsser. 
Marcu Apjsournep Term, 1859. 


On motion to call a Circuit Judge to the bench, upon sug- 
gestion of a disqualification of one of the Justices of 
the Supreme Court to sit. 


Upon the calling of the case of Griffin, Sheriff, &c., vs. 
Orman, it was suggested by the counsel for the appellant 
that the Hon. Thomas Baltzell, the Chief Justice of this 
Court, was disqualified from sitting at the hearing of the 
case by reason of his having been of counsel for one of the 
parties, and a motion was thereupon made to call to the 
bench a Circuit Judge to sit in his stead. The Chief Jus- 
tice having retired from the bench temporarily, the fullow- 
ing order was passed, viz: 

* Griffin, Sheriff of Jackson county, 
vs. 
Thomas Orman. | 

“Tt being suggested to the Court by the counsel for the 
appellant that the Hon. Thomas Baltzell, Chief Justice, is 
disqualified to sit at the hearing of this cause by reason of 
his having been of counsel for one of the parties in the 
Court below: It is therefore ordered, that the Hon. J. 
Wayles Baker, Judge of the Middle Circuit, be called to 
the bench to sit and hear the said cause, and that the same 
be set for hearing on Thursday, the 7th inst, 

‘Tt is further ordered, that a copy of this order be certi- 
fied and handed to the said Judge by the Sheriff of this 
Court.” 

This order was passed on the first of April, and a letter 
was received a few days after from the Judge named in 
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the order, declining to take his seat on the grounds therein 
stated. The letter is as follows, viz: 


** Monticetto, April 4th, 1859. 
“ Hon. C. H. DuPont: 

“Dear Sir: I was served, a few days ago, with a cita- 
tion from the Supreme Court, requiring me to sit as a 
member of the Court in the case of the Sheriff of Jackson 
vs. Orman, Judge Baltzell being disqualified by reason of 
his having been of counsel in the Court below. I should 
obey the summons with cheerfulness but for the opinion of 
the Chief Justice, recently published. The public are in- 
formed by that opinion that the Chief Justice denies to the 
Supreme Court the power to invite the aid of the Circuit 
Judges under such circumstances. Justice to myself, as 
well as to the Associate Justices of the Supreme Court, re- 
quires that I should submit this question for its decision. 
You will be so good as to inform the Court that I respect- 
fully decline to take a seat upon the Supreme Court bench 
until the Court have considered and decided the question 
now submitted. 

‘Very respectfully, yours, &c., 
J. WAYLES BAKER.” 


The ground of declination is stated by the Circuit Judge 
to bé the position assumed “in the opinion of the Chief 
Justice recently published,” which is alleged to be that 
“the Supreme Court have no power to invite the aid of 
the Circuit Judges under such circumstances.” We have 
not those opinions at our command, to see what is the pre- 
cise position assumed in them, (they being merely news- 
paper essays, not appearing in the Reports nor in any wise 
appertaining to the files of this Court,) and if we had, it 
might involve the question how far it would comport with 
the dignity of the Court to indulge in the discussion of a 
point which had been closed and settled by the most 
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solemn adjudication. Satisfied, however, that his Honor, 
the Circuit Judge, has been prompted in his course by no 
feelings of disrespect to the lawful behests of this tribunal, 
and that he has been influenced only by considerations of 
delicacy, we consent to remove from his mind, if we can, 
any doubts which may have been engendered, by showing, 
as just intimated, that the question has already been ad- 
judicated and is no longer open for discussion. 

At the January term, 1851, of this Court, this very ques- 
tion arose upon an order calling the late Judge Thomas 
Douglas to the bench, to sit at the hearing of a cause in 
which one of the Justices was alleged to be disqualified to 
sit. On his own motion, suggesting a doubt as to the con- 
stitutionality of the 5th section of the act of 1851, under 
which the Court had been organized, the question was en- 
tertained and the bar generally invited to discuss it. The 
point was ably and elaborately argued by the leading 
members of the profession, and with singular unanimity 
they concurred in advocating the constitutionality of the 
provision contained in that section of the act. After 
mature and patient deliberation, the Court unanimously 
affirmed its constitutionality in an elaborate opinion, de- 
livered upon the occasion by Mr. Justice Thompson, one 
of the then Associate Justices. Upon this conclusion be- 
ing announced, Judge Douglas took his seat and partici- 
pated in the hearing of the cause, and thereby evincing 
(whatever might have been his individual opinion) a be- 
coming deference to the judgment of the Court.— Vide 4 
Flo. Repts., 1. 

We know that it has been alleged against that decision be- 
ing taken as an authoritative adjudication cf the question 
that there were no parties betore the Court upon whom 
the judgment could be made to operate, and there is such 
an intimation in the opinion itself; but we think the ob- 








462 SUPREME COURT. 











—— ——_———$—$$ ——$—$<$<—$—_— — — 


Motion to call Circuit Judge to the Bench, 





— —= 





jection is more technical than substantial, and this is fully 
demonstrated by the objection which is likewise made 
against the authority of the decision subsequently ren- 
dered in this very case of Griffin vs. Orman, upon a motion 
by the present Chief Justice, who was then of counsel for 
one of the parties, that the cause should be tried before a 
Court composed ot C. J. Wright and Associate Justice 
Semmes, Justice Thompson being disqualified to sit. The 
question in that case arose also upon motion, and involved 
the right of two Justices to make a Court for the hearing 
of appeals, and thus dispensing with the calling in of a 
Circuit Judge. The bar were again invited to discuss the 
question, which they did, with the additional aid of the 
talents of the Western Circuit, and it was then solewnly 
decided, by a unanimous Court, that the law required the 
presence and participancy of three Justices to constitute a 
Court for the hearing of appeals. The objection made to 
the authority of ¢hat decision is not, as in the former case, 
that there were no parties before the Court, but that Jus- 
tice Thompson was disqualified to participate in the con- 
sideration of the motion by reason of having been of coun- 
sel for one of the parties, and that therefore the judgment 
was illegal, as not having been made by a competent 
Coart. This objection, however plausible it might be on 
the part of those who hold that it requires three Justices 
to make a Court, is certainly preposterous when attempted 
to be urged by those who advocate the sufficiency of two 
Judges; for there were at the hearing of the motion two 
against whom no objection of disqualification could be 
made. If it be said that the judgment of the two was 
probably moulded by the influence ef the disqualified 
Justice, and therefore void, the reply is, that no such pre- 
sumption may obtain in the case of judicial officers of such 
high grade without debasing the institution to a level that 
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would deprive it of the public confidence. However the 
fact may sometimes happen to be in isolated cases, yet it 
will never be presumed that a Judge, standing as the 
solemn arbiter of the life, property and reputation of the 
citizen, can be affected by outside influences of any char- 
acter whatsoever. The objection manifestly is the result 
of a singular confounding of ideas and a strange want of 
discrimination as to the extent of the statutory disqualifi- 
cation. The disqualification is evidently limited to the 
“determination of the case” in which the Judge may 
have been of counsel, and does not reach to that higher 
question, the organization of the Court. To hold any 
other view of the matter would be at once to violate and 
set at naught a most vital and fundamental principle, and 
at the same time to declare that in no contingency can the 
question ever be settled by judicial judgment. It is a 
fundamental principle, growing out of the very necessity 
of the case, that all bodies invested with the exercise of 
supreme power must have the right to sit upon and deter- 
mine the question of their own organization. It would be 
an insult to common sense to argue such a proposition. It 
is an axiom, and to state it is to prove it. 

But we have said, that if the decision in that case was 
not authoritative, then the question can never be settled 
by judicial authority, and this must be manifest to the 
weakest comprehension. It is evident that the question as 
to the right of calling a Circuit Judge to the bench, or of 
the competency of two Justices to make a Court, can never 
arise until a case shall come up in which one of the Jus- 
tices shall be found to be “disqualified or disabled from 
hearing and determining the cause,” and yet the moment 
that the contingency happens (according to the argument 
of our opponents,) the Court is disorganized and there exists 
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no tribunal competent to determine the question. If the 
point is submitted to the whole bench of Judges and de- 
cided by them, the decision is objected to on the ground 
that it was made under the pressure of an outside influence 
exercised by the disqualified Judge, and yet to submit its 
determination to two Judges, or a bare majority of the 
Court, it will strike the simplest mind, would be to beg the 
question. The fact is, we are contrained to designate the 
objection as the extreme of captiousness. 

But a simple reference to the true Aistory of this dis- 
cussion will show that it is too late now to question its 
authority as an adjudication of the point then under con- 
sideration. When the motion was made at the bar that 
the Chief Justice and one Associate Justice should hear 
the cause, and the question arose thereon as to their com- 
petency to form a Court without calling in a Circuit 
Judge, Justice Thompson himself suggested the question 
as to his competency to sit upon the decision of that ques- 
tion; but, upon a moment’s reflection, all doubt on that 
point was dissipated by the unanimous sentiment of the 
bar present, and, if objection was made by any one, it is 
not so recorded. And, if objection had been made, it 
would doubtless have been overruled, as it ought to have 
beeh. 

To conclude the argument as to the authority of the two 
cases referred to, (for we have not felt ourselves at liberty to 
re-discuss questions that we consider to have been settled 
by the body of which we are constituent members,) we re- 
mark, that, if there ever was a doubt on that point, the 
uniform practice of our predecessors and our own acgui- 
escence for the five years that we have occupied the bench, 
ought to be sufficient to settle the mind of the most doubt- 
ing and skeptical. To undertake to raise the question at 
this day would be attended with the most disastrous con- 
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sequences; for, it is known to the profession, and so re- 
corded, that a majority of all the important cases that 
have been decided for the last seven years have been de- 
termined by a Conrt with the Circuit Judges as a con- 
stituent element of its organization. 

We conclude, then, that upon sound principle and long 
acquiescence, there is no ground for the doubt suggested 
by his Honor, the Circuit Judge, and that he ought to 
have obeyed the summons contained in the order of this 
Court. 

Had the failure of the Circuit Judge been the conse- 
quence of an obstinate refusal to obey the citation, another 
question, of a very grave character, might have arisen as 
to the power of this Court to compel the attendance of its 
members. Upon this point, we have no hesitancy to de- 
clare that the members of the Court are upon the footing 
of the most perfect equality—they are peers, co-equal in 
power and dignity—and that neither one, nor even two, 
have any legal authority to compel the attendance of the 
other. Each is responsible only to the source whence his 
commission is derived, and the law has wisely provided 
an ample remedy against the consequences of a neglect of 
duty by the provision for removal and impeachment. To 
hold otherwise would be to shear the highest judicial tribu- 
nal of the State of its appropriate dignity and to bring it 
into utter contempt and ridicule. The position of a Circuit 
Judge, when called to the Supreme Court bench, is the 
same as one of the Justices, and we therefore hold that we 
have no power to compel the attendance of his Honor 
Judge Baker. 

If we shall have succeeded in removing from the mind 
of his Honor the obstacle in his way, and contributed in 
the slightest degree in laying this mischievous and dis- 
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organizing question, we shall feel that our labor has not 
been in vain. 

We do not arrogate to this argument the designation of 
an “opinion.” It is merely the expression of the concur- 
rent views of two Associate Justices of the Court on a 
question growing out of an order that they were expressly 
authorized to issue, under the provisions of the 5th section 
of the act of 1851, under which this Court holds its organi- 


zation. 
DcPont, J. 





The opinions of the Chief Justice, referred to above, are 
appended hereto.—Rerrorter. 


—— 


OPINION BY BALTZELL, C. J. 


The Justices of the Supreme Court have no power to make or appoint J udges 
for the Court, nor has the Legislature such power conjointly with the 


Judges. 


Hon. B. M. Pearson, Associate Justice, being absent 
and not expecting to attend this session of the Court, has 
requested that a Circuit Judge be appointed to officiate in 
his stead during the term. 

Whilst the practice of the Court has been to call in such 
Judge to try a particular case, at no time has an applica- 
tion like the present been made or granted. 

The question is a new one, of great importance and in- 
terest, as well under the law under which the power is 
claimed as the Constitution of the State. This law de- 
clares, that ‘‘whenever, from any cause, any one or two 
Justices of the Supreme Court are disqualified or disabled 
from hearing or determining any cause brought before 
them, it shall be the duty of the Justices of the said Court 
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to notify the same to any one or two Judges of the Circuit 
Courts of the time and place when such causes may be set 
for hearing, and it is hereby made the duty of such Circuit 
Judge or Judges, when receiving such notice, to attend at 
the time and place designated, and he or they shall be and 
are hereby invested with full authority, in conjunction 
with the remaining Justices or Justice of the Supreme 
Court to hear and determine the causes of which they 
were notified aforesaid.”—DPage 122, Laws 1851-2. 

By a subsequent law, “ whenever one or more Judges of 
the Circuit Court shall, under the provisions of the fifth 
(the aforesaid) section, hear and determine causes in the 
Supreme Court, the said Judge or Judges, for the time 
during which he or they’shall be so engaged in hearing 
and determining said causes, shall be and constitute a 
part of the Supreme Court of the State of Florida, any- 
thing in the act to which this is an amendment to the con- 
trary notwithstanding.”—Ib., p. 125. 

There is no provision here for the appointment of a 
Judge for the term. So far from it, the authority to ap- 
point is restricted to a case of disability in hearing and 
determining a cause or causes, and the power of the 
Judge so appointed is confined to the hearing and deter- 
mining the same. To imply from the language used a 
power beyond this, so large and extraordinary on the part of 
the Justices of the Court, is justified by no rule of law with 
which I am acquainted, and prohibited by considerations 
of an imperious and overruling character. 

The Constitution of the State divides the great powers 
of government into three departments: vests one of them, 
the “judicial,” in a Supreme Court, Courts of Chancery, 
Circuit Courts and Justices of the Peace. It declares the 
character of the power vested thus: “The jurisdiction of 
the Supreme Court shall be appellate only ;” provides for 
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the term of office of the Justices, for their election by the 
people, their commission by the Governor, their appoint- 
ment by him in case of a vacancy, their taking an oath 
that they are duly qualified according to the Constitution 
of the State to exercise the office to which they have been 
elected, and “that they will, to the best of their abilities, 
discharge its duties and preserve, protect and defend the 
Constitution of the State and of the United States,” and 
for their “‘removal in case of misdemeanor or neglect of 
duty.” 

During the Territorial Government, this judicial power 
was invested in five interior Judges, termed Judges of the 
Superior Court. This, after organization into the State, 
continued by provision of the Constitution, vesting the ap- 
pellate power for five years in Circuit Judges. At the ex- 
piration of this time, in accordance with the directions of 
this instrument, a separate Supreme Court was organized, 
to consist of three Justices. These were first chosen by 
the Legislature, but afterwards, under an express amend- 
ment of the Constitution, were elected by the people, and 
their term of office fixed at,five years. The Justices thus 
elected would seem to be vested with the entire powers of 
the Supreme Court, unless, indeed, it can be shown that 
the Circuit Judges can be rightfully associated with them 
in the discharge of these duties. 

The eighth clause of the sixth article of the Constitution 
provides, that “no Justice of the Supreme Court, Chan- 
cellor or Judge of this State shall be eligible to election or 
appointment to any other and different station or office or 
post of honor or emolument under this State until one year 
atter he shall have ceased to be such Judge.” 

The eighteenth clause of the fifth article declares, “that 
no duty not judicial shall be imposed by law upon the 
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Justices of the Supreme Court, Chancellor or Judges of 
the Circuit Courts of this State.” 

In England, and in other civilized nations, the power 
of electing or appointing Judges is with the Execu- 
tive; in the United States, with the Governor, the Legis- 
lature or people of the State. Nowhere, in any govern- 
ment, republican, monarchical or despotic, is such power 
lodged with the Judges. 

If it be said that these do not elect or appoint, their se- 
lection being confined to the persons designated by the 
Legislature, this does not cure the difficulty. It shows a 
joint action of the Legislature and Court, which is not less 
objectionable than if it were the separate action of each. 
Such appointment is manifestly not a judicial duty. “No 
Judge of the Circuit Court shall be eligible to election or 
appointment to any other and different station or office, 
post of honor or emolument.” Can language be more ex- 
pressive, more free from ambiguity? If the position of 
Justice of the Supreme Court be a different station, office, 
post of honor or emolument from that of ,a Circuit Judge, 
then the holding of it by the latter is clearly prohibited. 

he two offices are treated as different in this section and in 
various other provisions of the Constitution, and, obvious- 
ly, if they are the same, then a Justice of the Supreme 
Court, without any appointment or act of the Legislature, 
would be Judge of the Circuit, and the latter Justice of 
the Supreme Court. 

It is said in support of the appointment, that the lan- 
guage of the prohibition points not alone to another sta- 
tion or office, but to one which is also different in its struc- 
ture, character and duties and the nature of its functions.” 
Admit this and it sustains our position, 

The Justices of the Supreme Court are elected by the 
people of the entire State; of the Circuit, by those of a 
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particular district. The former elected, commissioned and 
sworn to perform appellate duties, and them only—the 
latter duties of an original character. The Supreme Court 
consists of three Judges, the Circuit of one. The latter 
acts through the agency of juries, grand and petit, and So- 
licitor, directly upon the people; the former, without such 
aid, upon the Circuit Judges, correcting, revising and con- 
troling their action, so that difference in structure, charac- 
ter and of duties and nature of functions is clearly appa- 
rent. Unusual care seems to have been taken by the 
framers of the Constitution to give to this provision the 
largest extension. ‘Thus the prohibition is not confined to 
one holding an office, but a station, post of honor or emolu- 
ment, so that the only escape would seem to be by holding 
that the office of Justice of the Supreme Court of the State 
is neither an office, post of honor, station nor emolument, 
which would involve the glaring enormity of committing 
to an individual having none of these attributes the right 
of presiding in the highest tribunal in the State to deter- 
mine, in the last resort, questions and issues in which the 
life, liberty and property of the citizen are involved. 

There is no excuse for giving to the provision a narrow 
and Jimited construction. Its object is to confine the offi- 
cers to the legitimate duties of their offices, is remedial in 
its character and should have a liberal construction to 
carry into effect this design. If this were at any time 
doubtful under past legislation, all difficulty is removed 
by the payment of two of the Circuit Judges of five hun- 
dred dollars each for their servi€es in this capacity, and a 
permanent provision by a law of the last Legislature for 
the payment of their expenses, so that the office now is one 
of emolument. 

Other provisions of the Constitution, already alluded to, 
not so expressly prohibitory or peremptory, yet equally 
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imperative, will be perceived to have an application ad- 
verse to the exercise of the power. By an amendment of 
the Constitution, the election of the Judges was assumed 
by the people, without reserve or qualification, except as 
already stated. It was taken from the Legislature, as at 
first ordained and their term of office fixed at five years. 
They were required to have a commission, to take an oath 
and are subject to removal for misbehavior. Where is the 
authority of the Legislature to repeal these provisions—to 
displace this action of the people—resume it again in con- 
nection with the Judges—by a mere notification make a 
Judge of the Supreme Court for the term of a month—in- 
stal this person as Judge without election, without com- 
mission, without oath and without responsibility, and 
assign him to the discharge of this duty? If there had been 
design for a division of power between the people, Legis- 
lature and Judges, would the Constitution have been 
framed as itis? Would not such design have been ex- 
pressed in language clear and unambiguous? The consti- 
tution of a Court of Circuit Judges with the regular Judges 
has not found favor with the American people, the only 
instance of the kind being in New York by express consti- 
tutional enactment. In all the other States but one, there 
is a separate Supreme bench or the Judges of the Supreme 
Court are charged with circuit duty, the latter being the 
case with the Supreme Court and eight of the Northern 
States. South Carolina is the solitary instance of an ap- 
pellate Court made up wholly of inferior Judges. 

The question may be thus summed up: The Constitu- 
tion divides the judicial power into original and appellate, 
conferring the latter upon the Supreme Court Justices, the 
former upon the Judges of the Circuit. The Legislature 
takes a portion of this power from the Supreme Court 
28 
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Judges and gives it to the Circuit Judges, enlarging their 
jurisdiction so as to make it both original and appellate. 

The Constitution declares, that the people, not the Legis- 
lature, shall elect Supreme Court Justices. The Legisla- 
ture and Judges of the Supreme Court, by this Jaw, are to 
elect and make Justices of the Supreme Court. The Con- 
stitution fixes the term of office of the Justices of the Su- 
preme Court at five years. These Circuit Supreme Judges 
have a term of office of one day, one week, or month, as 
the case may be. The Constitution provides that the Jus- 
tices of the Supreme Court shall have a commission, take 
an oath and be liable to impeachment. These new Legis- 
lative Judges havea nof/fication asa substitute for all 
these and the only guarantee for the faithful discharge of 
duty. 

The Constitution prohibits the Judges from the perform- 
ance of duties not judicial, the Legislature imposes the 
duty of making a Judge of the Court no where regarded 
as a judicial duty. 

The Constitution provides that no Judge of a Circuit 
shall hold another office, the Legislature makes him a 
Judge of the Supreme Court ia addition. 

Whilst there is such a clear and manifest contrariety— 
such evident repugnancy in provisions made by the Con- 
stitution and Legislature—either one or the other must 
give way; both cannot exist together. The Legislature 
derives all its authority from the Constitution, which ex- 
pressly declares that all enactments contrary to it shall be 
void. Whilst having these views so free from doubt, it be- 
comes a duty to enquire into the decisions of other Courts, 
to ascertain the light afforded by them on this interesting 
question. 

In the Constitutional Court of the State of South Carolina, 
composed of Judges Grimke, Bay, Brevard, Colcock, Nott, 
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Smith and Gant, the question was, whether the Governor 
has a right, in case of the sickness of a Judge of the Cir- 
cuit, so as to be unable to hold Courts, to appoint a person 
to perform his duty during the remainder of the Circuit. 
In the opinion delivered, the following admirable senti- 
ments were expressed: ‘A Constitution is defined by an 
English Judge to be ‘a form of government delineated by 
the mighty hand of the people. It is the supreme law of 
the land; it is the commission from which legislation de- 
rives its power; it prescribes their limits and sets their 
bounds; it says to them ‘hitherto shalt thou go and no 
farther” A written Constitution constitutes the great 
difference between a free government and a despotism ; 
for, whether unlimited power is committed to the hands of 
one person or many, it is equally liable to be abused. De- 
stroy the written Constitution, and the Legislature pos- 
sesses the same arbitrary and unlimited control over the 
people as a British Parliament.” After saying that some 
general clauses of the Constitution will confer the power 
contended for, the Judge proceeds: * But other parts of 
the Constitution qualify the general power and direct the 
particular manner in which it shall be exercised. The lat- 
ter part of the same clause declares that the Judges of 
each, that is of the Superior and Inferior @ourts, shall 
hold their commissions during good behavior, &c. We 
find here four indisputable requisites to constitute a Judge 
of the Superior Court: Ist, he shall be elected by a joint- 
ballot of both branches of the Legislature; 2d, that he be 
conmissioned during good behavior; 8d, that he shall re- 
ceive a stated compensation for his service; 4th, that he shall 
hold no other office of profit or trust. And yet, here is a 
Judge of the Superior Court appyinted by the Governor 
and not elected by a joint ballot of both Houses of the 
Legislature, commissioned for a limited time and not 
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during good behavior, required to render his services 
gratis and having no stated compensation. All of which 
is indeed in violation of the different provisions of the 
Constitution above mentioned. It is said there are no 
negative words restricting the powers of the Legislature in 
this respect. But sometimes affirmative words imply a 
negative of what is not affirmed as strongly as if expressed, 
and the Constitution must be understood in that sense. It 
is a form of government established in which they have 
declared in what manner its different members shall be 
organized and the Legislature can introduce no other. 
When the Constitution says the Judges shall hold their 
commissions during good bekavior, it means all the 
Judges. The object would be defeated and that part of 
the Constitution became nugatory, if the Legislature could 
authorize a different mode of appointing Judges and re- 
quire them to hold their offices for a different term.” 
Cohen vs. Holt, 2 Const. Rep., 661. A case more in point 
could scarcely be desired. What is more, the Court was 
unanimous. In confirmation of these views is a decision 
of the Court of Virginia. In their old Constitution was a 
provision that the two Houses of the General Assem- 
bly shall, by joint-ballot, appoint Judges of the Supreme 
Court of Appeals and general Court, Judges in Chancery, 
&c. By an act of the Legislature, the power of granting 
injunctions was confided to the District Courts. The 
power of these Courts was contested, and, on reference to 
the Judges of the General Court, consisting of Tucker, 
Tyler, Roane, Henry and Nelson, there was a unanimous 
conclusion that the law was unconstitutional; that the 
duties required to be performed by the act could only be 
executed by persons constituted Judges in Chancery in 
the manner prescribed by the Constitution. They held 
that the specification in the Constitution of Judges of seve- 
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ral tribunals led to the conclusion that the tribunals them- 
selves were meant to be separate and divided ; that Judges 
in Chancery ‘could not, by legislative enactment, be re- 
quired or empowered to sit in the General Court, nor the 
Judges of the latter to sit in Chancery, or to perform the 
functions of Chancellor, but that each class of Judges was 
designed to be restricted, in the performance of duty, to 
the Courts to which they were severally elected and com- 
missioned.—Harper vs. Hawkins, 1 Virginia Cases, 20. 

In Tennessee, a like question was decided, Catron, C, 
J., now Justice of the Supreme Court of the United States, 
delivering the opinion. The Judge of a Circuit being 
sick and unable to perform the duties of his Court, another 
appointment was made, and the question was, had the 
Legislature the power to bestow on the Governor or any 
other agent the authority of appointing Judges of general 
jurisdiction? It is an axiom in government that that 
which the Legislature itself had not power to bestow, it 
cannot confer on an agent; the principal having no au- 
thority, the deputy can have none.—1 Yerger, 457. 

Whenever a State Constitution prescribes a particular 
manner iu which power shall be executed, it prohibits any 
other mode of exercising such power on that particular 
subject. The authority is supported by constitutional pro- 
vision, and an attempt to render it nugatory would be an 
attempt at repeal. 

“The Constitution being the paramount law, all acts of 
the Assembly coming in conflict therewith are void. Let 
us apply this rule to the present case. The fifth article cf 
the Constitution provides, ‘that the General Assembly 
shall, by joint-ballot of both Houses, appoint Judges of 
the several Courts of law and equity, who shall hold their 
respective offices during good behavior.’ Here the Con- 
stitution has made no exception in favor of the Legislature 
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giving authority by law to an agent to appoint Judges. 
The two Houses, acting jointly aud voting by ballot, is the 
only appointing power under the Constitution. The Legis- 
Jature has just as little right to change the appointing 
power of their own members, 

“The 8th section of the Constitution declares that in 
case all the Judges of the Supreme Court shall be inter- 
ested in the event of a cause or connected to either of the 
parties, the Governor shall appoint, &c. This clause never 
contemplated that the Judge of the whole people and of 
general jurisdiction, extending to every member of society, 
should be appointed by the Governor. Cases in Courts 
which the Judges in office are incompetent to decide, are 
alone referred to. In all other matters, the regular Judges 
are in the exercise of their full pein These the Legis- 
lature had no power to take away without resignation or 
removal. These continued seitiae good behavior, and 
when they ceased they ceased forever. Here one Judge 
could have been put out and another put into office by a 
mere legislative act. If a Judge could be removed for a 
year, he could forever; and if one could be appointed for 
so short a time, so he could for any time. If the Legisla- 
ture could not do this, it could not empower the Governor 
to do what itself had not power todo.” The Court held 
the orders, decrees and judgments made by this individual 
——, dd Yerger, 271. 





void.—Smith vs. 

My associate differs with me, holding the law constitu- 
tional, and that there are two decisions of this Court set- 
tling the question. If there are such, they should un- 
doubtedly have great weig vaht | in its skied ‘ation. On the 
first organization of the Court, after the election of Jus- 
tices by the Legislature, uy late associate, the Hon. Thos. 
Douglas, then a Circuit Judge, objected to sitti ng as Sa- 
preme Court Justice, and on this occasion an opinion was 
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pronounced, which is claimed to be one of the decisions 
alluded to. The Court then had no idea that they were 
making a decision, and say so in express terms. “ Whether 
we were wise in thus assenting to consider the subject in 
its present shape, and to express our opinions thereon, is 
in itself a question of doubtful propricty; yet, we shall 


feel some gratification if our judgment, although it may be 


termed extra-judicial, shall express suflicient weight to 
put the matter at rest.” 

Again, “the judiciary has no direct delegation of power 
to declare an act of the General Assemb 


ly unconstitu- 
tional and void, but is an incidental power unavoidably 
» | 


° 2 ° ° a 1 . . ‘ - ad 
exercised in administering the paramount law of the Con- 


A 
7 4 


icidental power into action, there 


rit 
stitution. To call this hn 
must be a suét or judicial proceeding, in which a conflict 
arises, or is supposed to arise, between the Constitution 
and a statute, and which affects the rights of parties liti- 
gant. Inthe present case, there is no such suit or other 
proceeding befédre us, and, if we had adoubt on the sub- 
ject, it would be our duty to decline giving an opinion 
until the question was directly presented for adjudica- 
tion.”—4 Flo. Reports, 6. 

The remarks contained in the case of Griffin vs. Orman, 
on a motion to try with two Judges, form the other decis- 
ion alluded to. Neither on this nor the other occasion is 
there an expression of the opinion that the appointment 
for a term was right and proper. The contrary is indeed 
inferable from the language of the latter case. Thompson, 
Justice, although disqualified, delivered the opinion and 
says: “The Sth section of the act of 1845 provides that 
three Justices shall be a quorum to transact the business 
of the Court, and if three do not attend on the first day of 
the term, the Sheriff shall adjourn the Court from day to 
day for a week, and then if three do not attend, to adjourn 
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it for the term. At each point, Tallahassee, &c., the Jus- 
tices have been prevented from attending on the day ap- 
pointed by law for the opening of the term, and but for 
this section the terms would have been lost and much in- 
convenience would have resulted from ordering extra or 
special terms.”—5th Florida Reports, 836-7. 

Was there reasoning or authority adduced in support of 
either opinion as to this subject, it would tend greatly to 
enlighten ; but there is little or none here, and small aid is 
derived from mere dicta of Judges on any occasion. It is 
gratifying to me to be able to say that my late associate, 
the Hon. Thomas Douglas, who examined this subject 
with the research and unwearied patience and assiduity 
for which he was so distinguished, was fully confirmed in 
the views I have expressed. 

After the fullest reflection, and every desire to sustain 
the act of the Legislature, I can but feel that it is ex- 
pressly prohibited by the Constitution. Indeed, to say 
that it is not, would be a direct assumption on the part of 
the Justices to hold an election and cast ballots in the 
name of the people, declare the majority in favor of an 
appointee, treat him as having a commission and pro- 
nounce him, without any oath of office, fully qualified as 
a Judge. 


OPINION BY BALTZELL, C. J. 


1, The Supreme Court is competent to act through a majority of its members, 
2. The presence of all is not indispensable to the transaction of public busi- 
ness, 


In the absence of the Hon. B. M. Pearson, one of the 
Associate Justices, the Court being divided on the motion 
40 summon a Circuit Judge to sit in conjunction with 
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the Chief Justice and the remaining Associate, the ques- 
tion arose as to the power of the two Justices present to 
hold the term of the Court. Being divided on this ques- 
tion also, and holding the affirmative, I deem it impera- 
tive duty to set forth and state the reasons which induced 
this opinion. 

Thold that a majority of the Court constitute a quorum 
for the transaction of the public business—my Associate, 
that the presence of all the Justices comprising the Court 
is required. I now proceed to consider each of these 
propositions: 

The question of the competency of a less number than 
the whole of an appellate tribunal to hear and decide 
causes, independent of constitutional and statutory pro- 
visions, is treated with such clearness and force—such 
ability, comprehensiveness and power, both on principle 
and power—by Ruffin, Chief Justice of the Supreme Court 
of North Carolina, in a capital case on appeal from a re- 
fusal of a Circuit Judge to execute the mandate of the 
Court, as to leave but little to amend or add to the opin- 
ion, which I think worthy of being inserted entire. I, 
however, present only such extracts as are especially per- 
tinent and directly to the point: 

‘For the purposes of the other question, we will, then, 
assume that Judge Gaston had died before the last term 
began, and that h:s seat had not been filled. The enquiry 
is, whether, in that case, the two surviving Judges were 
obliged to hold the Court, or was the whole jurisdiction 
suspended until the appointment of a successor. Few can 
doubt on which side our answer would be, if we were 
allowed to consult our personal ease or private wishes 
only. It can be understood by any one, and we know by 
experience that the burden of this office is much lighter 

29 
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when divided among three than two. It is very sensibly 
so as respects the degree and duration of the labor, bodily 
and mental. But the difference, in point of responsibility, 
to one having just views of the functions of a Court of the 
last resort for causes of all kinds, criminal, common law 
and equity, is not easily to be conveyed to one who has 
not known for himself. We had every motive, therefore, 
apart from a sense of duty, to postpone the exercise of our 
office until our share of the duties would be smaller and 
their difficulty diminished. But the judicial power is not 
conferred on the Judge for his own gratification, either by 
distinction in station or for its emoluments, but for the 
public service. If, therefore, the Judge finds he has the 
power to decide a cause brought before him, a correspon- 
dent duty instantly arises that he should decide it. We 
have no more right to decline exercising a power, con- 
ferred by law for the general benefit, than we have to 
assume powers withheld by the law for the common safety. 
Accordingly, when the lamented death of Judge Gaston 
eccurred, I can with truth say, my brother Daniel and 
myself, with a single eye to our public duty, set ourselves 
earnestly to enquire what the legislative will and the gene- 
ral rules of law authorized us to do in that emergency; 
and, with all the lights we could get, having come to the 
conclusion that the judicial power survived, notwithstand- 
ing the death of one of the members of the Court, it fol- 
lowed as a corollary that we were obliged to exercise it, 
and proceed in administering the law of the country. It 
is due to ourselves and to the bar, which, owing to par- 
ticular circumstances, attended at the time in greater num- 
bers than usual, that we should say, the question did not 
pass sub stlentio, nor was the conclusion arrived at upon 
slight consideration. On the contrary, the Judges thought 
of it deliberately ; and we communicated our views pub- 
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licly to the bar, inviting their particular attention to it as 
a body. The next day, I again stated from the bench the 
opinion the Judges had formed on the point, and the gene- 
ral grounds on which we went; and requested, if the 
opinion of the bar was different, or if any gentleman had 
doubts on it, that it should be fully argued. The opinion 
of the bar was then given unanimous sly, that the surviv ing 
Judges had the power of holding the Court. % * 

**I then proposed to put our reasons tor the opinion into 
writing, that thereafter it might be seen to have been dis- 
tinctly determined; but, by general consent, the point was 
deemed so plain that it was thought no one could doubt 
on it, and that we might well spare ourselves the pains of 
writing an opinion. 

“T will now, however, state the general views taken by 
us upon the occasion mentioned, which, indeed, are much 
the same that we now entertain. Before doing so, how- 
ever, it may be ‘well to dispose of some matters which 
really seem too trivial to be introduced to aid in constru- 
ing a statute constituting a high Court of j:stice. 

“Tn the first place, then, we admit, that if persons refer 
a question to the arbitrament of three, the award cannot 
be made by two of them, but only by all three. But the 
Judges of this Court are not arbitrators. Although arbi- 
trators are sometimes, by way of similitude and illustra- 
tion, called Judges of the parties’ own choosing, there are 
great differences between them and us. Arbitrators are 
appointed by the agreement of the parties, and therefore 
they must act according to the agreement; and when the 
agreement is for a decision by three and not by a majority 
of the three, all must coneur; else, it is no award at all. It 
is a case of mere private power. But we are appointed 
by the country and to decide causes, whether the parties 
will or will not, according to the course of the law. Now, 
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the rule with respect to powers of a public nature, even 
though not judicial, conferred on several, is, that the decis- 
ion of a majority is valid —Co. Lit., 181, b. This is a set- 
tled principle of the common law, descending even to ag- 
gregate corporations. Thus in the Attorney General vs. 
Davy, 2 Atk. 212, Lord Hardwick held, that a majority 
might act, though nothing was mentioned in the charter 
to that effect. The same doctrine was applied to contracts 
made by church wardens and overseers of the poor in Rex 
vs. Beeston, 3 T. R. 592. And the general principle is 
stated and fully considered in Grindley vs. Barker, 1 Bos. 
& Pul., 229. The only exceptions to the principle, within 
our recollection, are juries. The common law wisely re- 
quires the verdict of a petit jury to be unanimous; and, 
in favor of the accused, that a grand jury shall not act by 
a lean majority, but that a bill must be found by not less 
than twelve. Buta Court of justice is neither a body of 
arbitrators, nor a jury of either kind. 

“We likewise admit, that, if a statute empowers two 
judicial officers to do a particular act, they must meet and 
execute it, together, and cannot act separately; as if an 
appointment of overseers under the 43 Eliz. be signed by 
two justices, separately, it is bad.—Itex vs. Forrest, 3 T. 
R., 38. But there can be no majority of two persons 
which will not include both; and, as that is so, the parties 
have a right to their united judgment on consultation. 
But that does not establish that the general rule, that a 
numerous body, that is to say, consisting of three or more, 
with powers for public purposes, may act by the major 
part, does not apply to a Court composed of three or more. 
On the contrary, it is peculiarly fit that judicial decisions 
may be made by a majority; else, litigation would be in- 
terminable. So, if two may give the judgment of the 
Court against the third, two must be competent to hold 
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the Court alone, unless the commissions of the Judges or 
the statute constituting the Court rquire, that all three 
should unite in the judgment, or, at least, that they should 
all meet together, so as in every case to take the sense of 
each and every one of them. A fortiori, if one of the three 
be dead, the survivors, who still constitute a majority of the 
whole, must be competent to act. It is to be remembered, 
that the question concerns the exercise of the judicial power, 
and that the general interests require that, as it is abso- 
lutely necessary to the welfare of the State, and may at 
all times be needed, it should never be suspended, unless 
the legislative will to that effect be plainly expressed, or is 
to be as plainly implied. We admit, indeed, that if the 
commissions, or the statute, according to a just interpreta- 
tion, require all the Judges to unite in opinion, or even to 
be present when the judgment is given, then less than the 
whole number can do nothing, from whatever cause the 
whole number may not have convened. So, ifa particular 
number of a larger body be required, the consequence is 
the same. Thus the statute, constituting our County 
Court, and authorizing all the justices, ‘or any three of 
them,’ to hold the Court, plainly implies that less than 
three cannot hold it. But. stmply appointing a certain 
number of Judges of a Court, exceeding two, does not in 
itself amount to an enactment that all those Judges should 
either unite in judgment or in consultation; nor does it 
import that they should unite in consultation more than 
in opinion. The question therefore depends upon the 
proper rules of construction to be applied to statutes regu- 
lating or conferring judicial powers, and the true meaning 
of our statute, ascertained by those rules. 

*“ Now, we begin with the principle, that this is not like 
the grant of a private power and to be construed strictly, 
according to the very letter; but that it is of a public 
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nature, to be exercised for the common weal, and, there- 
fore, may be exercised by the major number of those with 
whom it is entrusted. * * ° nd ° a 

Tt is said, that all the Judges are required to compose 
a Court, by force of the term ‘Court.’ Certainly, that 
does not necessarily follow; for a Court is often held by a 
part of those who have the power of sitting in it, and if it 
were not so, some numerous Courts never would be held, 
as all the members never would be got together. Then, it 
is said,'that if that be not so, generally, the word is used 
in that’ sense inthis act. But that is disproved by the 
fact that the judgments of ‘the Court’ are given by the 
majority of the Judges. If all the Judges be necessary to 
constitute ‘the Court,’ then all must also be necessary to 
give the judgments of the ‘ Court,’ as far as the import of 
that term, in itself, goes. Dut it is admitted that it is not 
true in the latter respect, and that the majority may give 
the ‘judgment of the Court.’ But upon what principle is 
that so? It is not in the statute, in words, that two may 
decide against one. Therefore we must resort to some- 
thing else to restrain it. It is said that it arises from ne- 
cessity. But what is the necessity? It must depend upon 
reasons differing from those which require arbitrators and 
jurors to be unanimous. Why, plainly, this is the neces- 
sity: to prevent the failure of justice by having no decis- 
ion. It is the old principle of the common law that the 
interest of the public, that powers of a rare public nature 
should be exercised, makes it necessary to enable the ma- 
jority to act in opposition to the minority. A necessity of 
precisely the same nature, if not to the same extent, calls 
for the exercise of the judicial power by the majority of a 
Court in the absence of the mmority ; and especially re- 
quires that the power shall not become dormant upon the 
death of a Judge. . ss * 7 * ° 
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“We tind, indeed, that we were wrong in supposing 
that the general rule, in respect to the exercise of powers 
of a public nature, is applicable to the judicial power. 
The common law deems it of such high consequence that 
it shall never be suspended, but that the tribunals of jus- 
tice should at every term be always open to suitors, that it 
adopted the principle that each one of several Judges of a 
Court may hold it. 

**Sergeant Hawkins thus lays it down in his chapter on 
Courts of criminal jurisdiction. He says, that, regularly, 
when there are divers Judges of a Court of record, the act 
of any one of them is effectual, especially if their com- 
missions do not expressly require more. So, if a writ be 
directed to two coroners, one of them may not serve it, as 
it is a ministerial act; but one of them may hold an in- 
quest, because that is an act judicial—Viner Abr. Coro- 
ner D. Thus it appears that, at common law, each Judge 
has the full judicial authority, unless he be required ex- 
pressly to exercise it in conjunction with others; as in the 
quorum clause of the commissions in England, or the pro- 
vision in our act requiring three Justices of the Peace, at 
least, to compose a County Court. Accordingly, one 
Judge has often sat on.the two benches at Westminster 
Hall; though, as there is very seldom an occasion for it to 
be done, he prudently declines the decisions of demurrers 
or difficult points of law.—3 Chitt. G. Pr. C.,6 to 17.” 4 
Ire. Rep., 447 to 459. 

In continuance of the subject, 1 propose to offer a few 
observations, which seem to me not inappropriate. The 
Superior Courts of Law in England are the King’s Bench, 
Common Plea and Exchequer, each having four Judges, 
and their mode of action is thus given by Lord Eldon, 
stating that of the King’s Bench, if a difference of opin- 
ion takes place amongst them, if three are in Court and 
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two concur in opinion against the third, that is sufficient ; 
but if all four are in Court, and two are of one opinion and 
the other two are of a different opinion, in law it is not the 
judgment of any of them.—11 Vesey, 159. 

The Judges of these three Courts, (eight of them,) ex- 
cluding those who decided the case appealed from, consti- 
tute an appellate tribunal, the Court of Exchequer Cham- 
ber, a majority is competent to act. 

In the United States, the same course prevails through 
the common law as announced by the Court in their decis- 
ions and practice or by constitutional or statutory provis- 
ion. Thus it is in the State of Georgia, Alabama, Tennes- 
see, Kentucky (until recently,) Mississippi, Missouri, Texas, 
California, Wisconsin, lowa and Arkansas, composed of 
three Judges, and in the Federal Government and the 
other States composed of a greater number, the only ex- 
ception being New York, where five out of eight are re- 
quired, and in no instance is unanimity of the whole 
bench requisite; and in Alabama one Judge is deemed 
sufficient. Here it may be proper to observe, that a statu- 
tory, or even constitutional provision, in affirming the com- 
mon law adds but little, if any, force to it. ‘ Where the 
common law and a statute differ, the common law gives 
place to the statute, if expressed in negative terms. Where 
both acts are merely affirmative, and the substance such 
that both may stand together, the latter does not repeal 
the former, but both shall have concurrent efficacy.”—1 
Black. Com., 90; Ba. Ab. Stat. G. 

The decisions of the American Courts are to this effect : 
“It may be safely said,” says Gibson, Chief Justice of the 
Supreme Court of Pennsylvania, “that any duty of an 
aggregate ergan of the government may be performed by 
a@ majority of its members, where the constituting power 
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kas not required a concurrence of the whole.”—3 Law 
Rep. 

“There is a train of reasoning and authority to show 
that in all bodies executing a trust of a public nature, a 
majority may act.”—1 McCord, 52. 

The enquiry yet remains as to the law of our own State. 
During the Territorial government of thirty years, the 
rules of the majority prevailed by act of Congress, as there 
were respectively three or five Judges. The Constitution 
has expressly recognized and announced the great principle 
of the jus majorum in its practical application to the first 
appellate tribunal it directed to be organized. The third 
section of the 5th art. Judicial Department devolved the 
powers and duties of the Supreme Court upon the several 
Circuit Judges, saying: **They or a majority of them shall 
hold such sessions of the Supreme Court and at such times 
as may be directed by law.” The first State Legislature 
organized four circuits and enacted that three of the Judges 
should be a quorum to hold the Court. The principle of 
the majority was thus established, both by constitutional 
and legislative authority. I hold that it pervades the Su- 
preme Court, or appellate tribunal, which the Legislature 
thereafter organized, being the expression of sovereignty 
on this subject which became henceforth the controling 
rule of action—the standard which paramount authority 
itself deliberately enacted. If this be true, it follows that 
a legislative enactment requiring the presence of the whole 
Court, of whatever number composed, would be obnoxious 
as an infringement of the rule thus established. Nor is 
the rule of a majority of less than a majority even confined 
to Courts of Justice proper, but extends to all bodies 
charged with a public. duty. The State Senate is by the 
Constitution constituted a Court for the trial of impeach- 
30 
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ments; yet, although two-thirds are required for a convic- 
tion, as @ majority is a quorum, eight members in a body 
of twenty, in all probability, might be sufficient to con- 
vict.—Art. 6, sec. 20, 21; art. 4, sec. 8, Constitution. 

A majority of the Legislature is a quorum, so that far 
less than a majority of the whole number may pass a law. 
The Governor, Judges, Representatives to Congress and 
members of the Legislature are elected by a plurality less 
than a majority of the people. In some of the States 
North, the strict rule of the majority is preserved in these 
elections. 

The act of 1851, it is said, has the effect of making the 
presence of all the Justices necessary to the formation of a 
Court by providing that “when any one or two of the 
Justices are disqualified or disabled, it shall be the duty 
of the Justices of the said Court to notify the same to any 
one or two Judges of the Circuit Court.”—Laws 1850, 122. 

The design of the Legislature obviously was not to im- 
pair, but to increase the efficiency of the Court and enable 
it to perform its functions without embarrassment or ob- 
struction, and this act should be so construed as to attain 
this end. We may not impute to the Legislature a dispo- 
sition to infringe the Constitution by providing a rule dif- 
fering from that which the paramount law had ordained, 
nor even to repeal a rule prescribed by a statute or exist- 
ing at common law, although there was no constitutional 
provision on the subject; it would not be proper to do so, 
even if the words, by a literal construction, would bear 
sucha meaning. The power and jurisdiction rightly vested 
in a high department of the government, indispensable 
to its proper action, to its very existence, is not thus to 
be disturbed nor displaced, nor are rules and principles 
materially affecting it thus to be made and enacted. This 
is to be done only by language clear, direct and positive— 
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not by implication nor inference. The Legislature, if de- 
signing such an alteration, would have said in express terms: 
“A majority shall not act—the presence of all the Jus- 
tices shall be required.” Not having said so, their silence 
is the best evidence that there was no such intention. I 
hold, then, that the statute is satisfied by calling a Judge 
or Judges where there is not a competent Court or a ma- 
jority of the Justices present. Such was the view of the 
Court of Appeals of South Carolina, consisting of three 
Judges, under a statute of like import with ours, passed 
in 1824, declaring, “that if any one or more of the Judges 
should be absent, sick, dead or disabled, the eldest circuit 
law Judge should be notified to attend,” &c.—7 Statute 
South Carolina, page 325, enacted in 1825 and ’32. Under 
this provision repeated decisions were made of cases by 
two Judges, a majority of the Court, the reporter stating 
the third Judge to be absent, to have been of counsel, &c. 
1 Hill’s Ch., 10, 14, 25, 32; 2 Hill & Bailey’s Equity Ses- 
sion. 

The names of the Judges, Nott, Coleock, David John- 
son and Harper, are a sufficient guarantee for the legality 
of the action and an authority almost irresistible against 
such a provision operating as.a repeal of the majority rule. 

A reference to the rules of construction of statutes will 
still further sustain this view of the subject. Statutes are 
to be construed in reference to the principles of the com- 
mon law; for, it is not to be presumed that the Legisla- 
ture intended to make an innovation further than the law 
absolutely required. The law rather infers that the act 
did not intend to make any alteration other than what is 
specified and besides what is plainly specified; for, if such 
had been the design of Parliament, they would have ex- 
pressed it.—2 Dwarris, 675. 

“There are three points to be considered in the con: 
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struction of all remedial statutes: the old law, the mischief 
and the remedy; and it is the business of the Judges so to 
construe the act as to suppress the mischief and advance 
the remedy.”—1 Black. Com., 87. 

The invariable rule of construction in respect to the re- 
pealing of statutes by implication is, that the earliest act 
remains in force unless the two are manifestly inconsistent 
with and repugnant to each other. And itis a general 
rule that subsequent statutes which institute new methods 
of proceeding, do not repeal former methods of proceeding 
ordained by preceding statutes without negative words.—2 
Dwarris on Statutes, 174; Mitchell vs. Dunean, 7th Fia., 
18. Statutes directing the mode of proceeding by public 
officers are advisory and not essential to the validity of the 
proceedings themselves, unless it be so expressed.—5th 
Wend., 480; 3 Mass., 230; 2 Florida, 118. 

So that, without a constitutional provision, this law of 
1857 would not have the effect of repealing the statute and 
common in law force on this subject at the date of its pass- 
age. I have held, in an opinion already pronounced, that 
the Circuit Judges were ineligible by the Constitution to 
any such position. If so, this would present an insuper- 
able objection to the proposed operation of this law. For 
if the provision be a nullity on this account, there will be 
obviously no will of the Legislature. 

Some, indeed, contend that the Circuit Judges are yet 
continued and vested with powers of the Justices of the 
Supreme Court under the Constitution, the Legislature not 
having (as they say) otherwise provided. 

If this be so, a law imposing provisional duties is a 
nullity. It would seem too plain for argument, that when 
three Justices, constituting the Court, were elected and 
qulified, this was the “ providing otherwise” contem- 
plated by the Constitution, and effectually dispensed with 
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further action under the temporary arrangement of the 
Circuit Judges. This subject was presented to two of the 
Justices at a term held in Marianna, on a motion to hear 
a case which was refused. It is not a little remarkable 
that the opinion overruling the application was prepared 
and delivered by a Judge who was not one of the Court, 
being the counsel of one of the parties—a fact almost in- 
credible were it not distinctly admitted.—Griffin vs, Or- 
man, 5 Fla., 333. 

If three, the whole number, be necessary to constitute 
the Court, as is therein asserted, how can two, added to a 
third disqualified, supply the deficiency? According to 
their own doctrine, there was not a Court to decide the 
motion—without a Court there could be no decision. The 
same objection applies to the opinion pronounced on the 
occasion of calling in a Circuit Judge—4 Florida, 4. 
Thompson, Justice, here also wrote and delivered the 
opinion, although disqualified in nearly every case in 
which a Circuit Judge was called during the term.—See 
eases of Ponder, Lines, Holbrook, &c. The force of the 
objection, indeed, might be obviated in a degree if the law 
was correctly set forth in the opinion. The cases cited in 
support of the motion in Griffin vs. Orman are 2 and 8 
East. and 6 Johnson. These I propose to notice very suc- 
cinctly. The first was an appointment by two Justices of 
the Peace of overseers of a parish, and a subsequent ap- 
pointment by two others to the same office. This latter 
was held bad, the first being declared a good execution of 
the duty.—2 East., 244. The other was a warrant by two 
out of five commissioners in bankruptcy, and the objec- 
tion was that they did not sign together, but it was held 
good.—8 FEast., 319. 

The remaining case was that of an objection to an 
award. The Court says: “As this was a delegation of 
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power for a mere private purpose, it is necessary that all 
should concur. In matters of public concern, a different 
rule seems to prevail. Then the voice of the majority 
shall govern.” —6 John., 41. 

Adequate investigation could scarcely have been given 
to the subject by the two Justices composing the Court, or 
they would have perceived the error of their conclusion as 
the presence of all the Judges and the opposition of these 
very authorities to the very doctrine they announced. 
Such is the decision which I am called upon to regard as 
authority. I am not insensible to the legitimate force of 
adjudication in the settlement, not alone of questions of 
property, but of other controverted points, whether legal 
or constitutional. It is a decision, however, possessing the 
attributes peculiar to the term—one in reality and not 
merely in form, which should receive such deference, and 
certainly the mere practice of the Court is not entitled to 
such consideration. If authority were wanted on the sub- 
ject of the respect due to decisions of this character, it is 
to be found in the recent decisions of the Supreme Court 
of the United States on the subject of the Admiralty juris- 
diction of their Courts above tide-water and on the lakes. 
Let the caution of adhering to authority be addressed to 
those to whom it justly applies, not to one struggling to 
sustain rule and principle, right and reason, precedent 
and practice, authoritative decisions of the Courts, and 
especially to preserve the Constitution aud laws of the 
State from infringement and violation. 

If what is claimed here be authority—if such meagre 
material, such misconception, can be permitted to over- 
turn a rule and principle, the very basis of all republican 
governments, consecrated by the law in its earliest stages, 
by the decisions and practice of all the Courts of all coun- 
tries, the laws of the State and of all the States, and the 
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Constitution of the State, and nearly all the States—a rule 
indispensable to right action, almost to the very existence 
of the Court itself—then, indeed, we may pause and en- 
quire whether there is anything under the government 
which can be considered reliable or secure from invasion. 

There is not here the specious apology given in Milton 
vs. Blackshear and other cases, for making a new law or 
rule by the Court, such a want of harmony in the authori- 
ties, a painful conflict, ‘a bewildering light.”- -7th Flo., 
157. Nor in the practical operation and effect of such a 
rule can any advantage be found; for, if in the case of a 
Court made of two Justices and a Circuit Judge, a differ- 
ence arises, one Justice and a Circuit Judge being for re- 
versal whilst the other Justice is for affirmance, then there 
will be two Judges in favor of the judgment and two 
against it, counting the Circuit Judge who made the de- 
cision as one—a Justice of the Supreme Court and Circuit 
Judge on each side of the question—the very casein which, 
by the judgment of all Courts, and especially of this, there 
should be no decision._-See Frazier vs. Willy, 2 Florida. 
This cannot exist with a Court consisting of a majority of 
two Justices of the Supreme Court. The inconveniences 
and injury resulting from such a rule are stated with great 
force by those two distinguished writers and statesmen, 
Mr. Madison and Mr. Hamilton, in the Federalist. Al- 
though designed for legislative bodies, their remarks have 
also a pertinence and application to Courts of Justice. 

‘“‘ The necessity of unanimity in public bodies,” says the 
latter, “or of something approaching towards it, has been 
founded on a supposition that it would contribute to secu- 
rity ; but its real operation is to embarrass the administra- 
tion, to destroy the energy of government and to substi- 
tute the pleasure, caprice or artifices of an insignificant, 
turbulent or corrupt junto to the regular deliberations of a 
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respectable majority. In those emergencies of a nation in 
which the goodness or badness, the weakness or strength 
of its government is of the greatest importance, there is 
commonly necessity for action. The public business must 
in some way be carried forward. If a pertinacious minori- 
ty can control the opinions of the majority, in order that 
something may be done, a majority must conform to the 
views of the minority, and thus the sense of the smaller 
number will overrule that of the greater.”—No. 22. 

*‘Tt has been said,” says Mr. Madison, “‘ that more than 
a@ majority ought to have been required for a quorum, and, 
in particular cases, if not all, more than a quorum, for a 
decision. In all cases where justice or the general good 
require new laws to be passed, or active measures to be 
pursued, the fundamental principles of free government 
would be reversed. It would no longer be the majority 
that would rule; the power woald be transferred to the 
minority.”—No. 58. 

Disclaiming the imputation of unworthy motives, it will 
be readily seem that the same result would follow the non- 
attendance of a single Judge, from accident or other cause, 
in which event the business of the Court would be ob- 
structed and defeated, this great department of the govern- 
ment would be reduced to nonentity and perfectly para- 
lyzed. Satisfied, for these reasons, that two Justices of 
the Supreme Court are authorized, under the Constitution, 
to hold the term, I propose to proceed to the transaction of 
the public business. 














TERMS HELD IN 1859. 495 








| 





Correction of the Record. 














At A Supreme Court or tue Stare or Fioripa, con- 
tinued and held pursuant to adjournment, in the Capitol, 
in the city of Tallahassee, on Monday, April 14, A. D., 
1859: Present, Hon. Tuomas Datrrzett, Chief Justice, 
Hon. C. UW. DuPont and Hon. B. M. Pearson, Associate 
Justices, the following order was passed : 

It appearing, from an inspection of the record, that two 
entries, bearing the semblance of orders, have been made 
upon the records of this Court in vacation and since the 
last adjournment thereof, the first of which purports to be 
a citation or summons, by authority of the Chief Justice 
only, as of the date of the 18th January, 1859, when no 
Court was legally appointed to be held or actually in ses- 
sion, requiring the two Associate Justices of the Court to 
attend at the Court-room, in Tallahassee, on the 24th of the 
same month, to hold a term of the Court for the transac- 
tion of business, the second of which, of the same date, 
requiring the Sheriff of this Court to take into his custody 
and bring before the Court, to abide the further order 
thereof, B. M. Pearson, one of the Associate Justices of the 
same, upon which two orders an irregular proceeding, in 
the nature of a process, was issued under the seal of the 
Court: Now, upon the actual assemblage of the Court, 
and upon full and mature consideration of the premises, it 
is considered, ordered and adjudged that the aforesaid 
orders and all proceedings founded thereupon are without 
authority of law and of none effect, as if they had never 
been made or done, and that the same shall be considered 
as expunged from the records of this Court; and to guard 
against the recurrence of similar errors in future, it is 
made a standing order of this Court that no entries shall 
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be made upon the minutes thereof in vacation and without 
the concurring authority and consent of a majority of the 
presiding Justices thereof, unless the same be for the ad- 
journment or continuance of the legal terms of the same, 
or to effect the organization provided for by the 5th sec- 
tion of the act of 1851, organizing the Supreme Court. 


In the matter of the order of the arrest of the Hon. B. M. 
Pearson, Associate Justice, and in reply to the expung- 
ing resolutions adopted by the majority of the Court. 


1, A Court has full power and authority to enforce the attendance of its 
members. 

2. The Judges are officers of the Court, and not above the law nor exempt 
from the compulsory process of the Court. 

8. This power is not confined, as is alleged, to inferiors and subordinates, as 
Circuit Judges, Attorneys, Jurors, Witnesses, Justices of the Peace, Clerks, 
Sheriffs, &e. 

4. It is inherent in the Court, affirmed by statute and its own decisions, and 
is indispensable to its very existence and preservation, The power does 
not pertain to the Chief Justice, but to the Judge or Judges present at the 
time fixed by law for holding the Court. 


5. Rescinding and expunging resolutions or orders and protests are wholly 
unknown in judicial proceedings and not entitled to the sanction of Courts 
of Justice. 


Opinion by BALTZELL, C. J. 


In the latter part of last year, I received from Judge 
Pearson an official note, dated Jacksonville, 28th Decem- 
ber, informing me, that “the condition of his eyes was 
such as to preclude him from doing justice to his official 
station and to himself, and requesting that a Circuit Judge 
be appointed to take his place.” To this I made prompt 
and immediate answer, that, ‘in my opinion, it could not 
be done consistently with official propriety.” To this he 
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replied by letter, dated the 4th of January, acknowledg- 
ing the receipt of mine, but expressive of “regret that his 
absence should work any prejudice to the right of parties 
litigant by virtue of your (my) decision, and would respect- 
fully suggest an adjournment until after the subsequent 
terms, when I hope to be with you then.” 

The very proposal for the adjournment of all the terms 
appeared to me to indicate a purpose on his part to allow 
them to pass away without the transaction of the public 
business. It then became matter of serious consideration 
what should be done under the circumstances. If there 
had been inability from sickness or other sufficient cause, 
Ishould have been the last to complain of his absence; 
but, as I conceived the cause alleged did not amount to a 
sufficient excuse, the infirmity being one that existed at 
the last terms of the Court—not at all aggravated—not in 
the slightest degree increased. It commenced at Jackson- 
ville and continued to prevail through the succeeding 
terms of the past year—at Tampa, Marianna and Talla- 
hassee—with entire inability on his part to read a single 
word, a brief or authority cited, or write a single opinion ; 
the labor of the entire term, with the exception of his sit- 
ting on the bench and joining in consultations, having 
thus been devolved upon his associates. The labor I 
was willing to have assumed again. There was an addi- 
tional reason for not allowing his statement as a satisfac- 
tory excuse. If disabled or disqualified so as to make the 
appointment of a Circuit Judge legal and proper, his act- 
ing at all, whilst under the disability, was improper, as 
the decisions in which he concurred might for this reason 
be justly questionable or even deemed invalid. Moreover, 
he had assured his brother Judges, that in the event the 
infirmity continued, or was not relieved by the next term, 
he would resign. I had a full conviction, too, that the 
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appointment of a Judge for the term was not only not 
provided for by the law, but prohibited by the Constitu- 
tion. Still further desirous of satisfying myself, I inquired 
of citizens direct from Jacksonville, of the highest respec- 
tability and standing, as to his condition, and was in- 
formed that he was in better health than usual and en 
gaged in his ordinary pursuits, The result of these inqui- 
ries was a belief upon my mind of a decided disregard and 
refusal on his part to perform the duty of his oftic:al sta- 
tion. In this connection, it is important to notice the 
action of the Court at this period. The third of January 
being the first Monday, was the day fixed by law for hold- 
ing the Supreme Court at Tallahassee. On that day was 
present the C. Justice; on the 4th, the C. J. and Asso- 
ciate Justice DuPont. The Court was then adjourned 
until the 11th, when the C. J. was present. On the 12th 
and 13th he was present alone. On the latter day the 
Court was adjourned to the 17th. On the 18th, present 
the Chief Justice, when an order was made to notify the 
two Associates to be present on the 24th, with a further 
order for the attachment of the Hon. B. M. Pearson. On 
the 24th, present the C. J. and Associate DuPont, when the 
C. J. proposed to proceed with the business, but Asscciate 
Justice DuPont not concurring, the Court was adjourned 
to the Court in course. 

It will thus be seen that no term was held for the trans- 
action of business, owing to the failure of one Associate 
to attend and of the objection of the other to proceeding 
with the business in the absence of that Associate, and 
thus a high co-ordinate department of the government, 
vested with the most important powers for the preserva- 
tion of the public peace, of social order, of the administra- 
tion of justice, was about to be rendered totally ineflicient 
by this suspension of its vital functions. 
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To me above all others, occupying the responsible posi- 
tion of presiding officer, the question addressed itself with 
irresistible prominence and force whether there was not 
power in the Court itself, for redress in such emergency, 
or was the tribunal wholly impotent and powerless, I 
deemed it due to those who, in a generous confidence, had 
reposed in me so high and sacred a trust—to my own 
deep sense of responsibility—to the integrity of the Court, 
the character of the State, the maintenance of the govern- 
ment itself, that a remedy, if any existed adequate to the 
occasion, should be applied. Ina matter of such serions 
moment all merely personal considerations, either in refer- 
ence to others or to myself, did not, as they were not per- 
mitted to, have the slightest weight. The question was 
one, indeed, affecting the very existence of the Court. 
There was no time for investigation, nor search for prece- 
dents, but the event made it incumbent on those having 
control of the matter to use the means within their reach, 
without regard to nice and arbitrary distinctions, To 
save, to rescue from peril, confers extraordinary power. 
Resources then, are the suggestions of the occasion, and 
when resorted to in questions of great moment, are not ob- 
jectionable that they are not of ordinary application. It 
was easy to see, that if one Judge could, by his absence 
from Court, impede its progress, arrest its action and sub- 
vert its power, the great object of its institution would be 
defeated. Even when present, he could effect the same 
purpose by contumelious behavior, refusing to sit in con- 
ference—to vote in the trial of cases and by other expe- 
dients. He would thus be armed with the power, to be 
wielded at his own will, of attacking the Court, obstruct- 
ing its proceedings, of thee atening its action, defying its 
authority, and assailing it at every step, and this depart- 
ment would thus be exhibited stripped of its legitimate 
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power and defenceless before one of its own members. 
Such results would be in direct conflict with the estab- 
lished maxim that every department of the government 
possesses inherent power adequate to its own protection 
and fully commensurate to the objects of its creation. 

This principle was the basis of the decision of the great 
case of Cohens vs. the State of Virginia, in which the im- 
portant question arose whether a sovereign State was sub- 
ject to the jurisdiction of the Federal Courts. That pro- 
found and distinguished jurist, C. J. Marshall, delivered 
the opinion of the Court. It presents so many views coin- 
cident with those we have expressed that we make copious 
extracts, in order to show the analogy : 

“The questions presented to the Court by the two first 
points made at bar are of great magnitnde, and may be 
truly said vitally to affect the Union. This excludes the 
enquiry whether the Constitution and laws of the United 
States have been violated by the judgment which the 
plaintiffs in error seek to review and maintain; that ad- 
mitting such violation, it is not in the power of the gov- 
ernment to apply a corrective. They maintain that the 
nation does not possess a department capable of restrain- 
ing peaceably and by authority of law any attempt which 
may be made by a part against the legitimate powers of 
the whole, that the government is reduced to the alterna- 
tive of submitting to such attempts or of resisting them by 
force. , 

* The jurisdiction of the Court, then, being extended by 
the letter of the Constitution to all cases arising under it, 
or under the laws of the U.S., it follows that those who 
would withdraw any case of this description from that 
jurisdiction, must sustain the exemption they claim in the 
spirit and true meaning of the Constitution; which spirit 
and true meaning must be so apparent as to overrule the 
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words which its framers have employed. It was contended 
that a State was sovereign and therefore not suable nor 
subject to the jurisdiction of the Federal Courts. While 
weighing arguments,” said the Court, “drawn from the 
nature of government and from the genial spirit of an in- 
strument and urged for the purpose of narrowing the con- 
struction which the words of that instrument seem to re- 
quire, it is proper to place in opposite scale those princi- 
ples drawn from the same source which go to sustain the 
words in their full operation and import. One of those 
which has been pressed with great force by the counsel for 
the plaintiffs in error is, that the judicial power of every 
well’ constituted government must be co-cxtensive with the 
legislative, and must be capable of deciding every judicial 
question which grows out of the Constitution and laws. 

“If any proposition may be considered as a political 
axiom, this, we think, may be so considered. In reason- 
ing upon it as an abstract question, there would probably 
exist no contrariety of opinion respecting it. Every argu- 
ment proving the necessity of the department proves also 
the propriety of giving this extent to it. The mischievous 
consequences contended for on the part of Virginia are 
also entitled to great consideration. It would prostrate, it 
has been said, the government and zis laws at the fect of 
every State in the Union. The laws must be executed by 
individuals acting within the several States, and if these 
may be exposed to penalties, and if the Courts of the 
Union cannot correct the judgments by which they may 
be enforced, the course of government may at any time be 
arrested by the will of one of its members. Each member 
will possess a veto on the will of the whole. 

** We readily concur with the counsel for defendants in 
the declaration, that the case which has been put of direct 
legislative resistance for the purpose of approving the ac- 
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knowledged powers of government are extreme cases, and 
in the hope that they will never occur, but we cannot help 
believing that a general conviction of the total incapacity 
of the government to protect itself and its laws in such 
cases would contribute in no inconsiderable degree to their 
occurrence.” Alluding to subjects that might be expected 
to produce collisions: “Those collisions may take place in 
times of no extraordinary commotion. But a Constitution 
is formed for ages to come and is designed to approach im- 
mortality as nearly as human institutions can approach it. 
Its course cannot always be tranquil. It is exposed to 
storms aud tempests, and its framers must be unwise 
statesmen if they have not provided it, as far as its na- 
ture will permit, with the means of self-preservation from 
the perils it may be destined to encounter. No govern- 
ment ought to be so defective in its organization as not to 
contain within itself the means of securing the execution 
of its own laws against other dangers than those which 
occur every day. Courts of justice are the means most 
usually employed, and it is reasonable to expect that gov- 
ernment should repose on its own Courts rather than on 
others. 

“It is very true, that whenever hostility to the existing 
system shall become universal, it will also be irresistible; 
the people made the Constitution agd the people can 
unmake it. It is the creation of their will, and lives only 
by their will. But this supreme and irresistible power to 
make or unmake resides only in the whole body of the 
people, not in any subdivisions of them. The attempts of 
any of the parts to ewercise it is usurpation and ought to 
be repelled by those to whom the people have delegated the 
power of repelling it.”"—Cohens vs. Virginia, 6 Wheaton, 
264. Language more pertinent and apposite to the very 
case under consideration, and to the objections to the 
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power exerted here, could scarcely be found—the subject of 
the exercise of the jurisdiction a great State, no precedent 
for the exercise of the power, its basis and support the 
great principle of self-preservation and the duty of repel- 
ing through the inherent functions of the department of all 
assaults made upon it. These should be carefully kept in 
view in considering the legality of the present action, 
which we now propose to consider in this restricted point 
of view as to the authority to compel the attendance of the 
absent officer. 

It is not denied that compulsory process may be issued 
against other officers of the Court—the Clerk and Sheriff, 
Jurors, &c. The power is full, ample and complete as to 
them—not so as to the Judges, who are said to be exempt 
from all action of this kind. If this be so, certainly some 
authority will be found in the books to sustain such dis- 
tinction. I have not been able to find it in my researches. 
The law conferring the power is to this effect: **_Adl officers 
are punishable for corrupt and oppressive proceedings, 
according to the nature of the offence, either by indict- 
ment, attachment, action at the suit of the party injured, 
loss of their office, &c.—6 Mod., 96. But, besides the pun- 
ishment by indictment, &c., all Courts have discretionary 
power over thetr officers, and are to see that no abuses are 
cominitted by them which may bring disgrace on the Courts 
themselves.—4th Jacob’s Law Dict. tit. Off. 440. In gene- 
ral, all wilful breaches of the duty of an office are for- 
feitures of it, and punishable by fine, &c., for since every 
office is instituted, not for the sake of the office but for the 
good of some other, nothing can be more just than that he 
who either neglects or refuses to answer the end for which 
his office was ordained, should give way to others who are 
both willing and able to take care of it, and that he should 
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be punished for his neglect or oppressive execution,” &e. 
Ibid. 441. 

To the same effect is the law laid down in Blackstone’s 
Commentaries: “To this head of summary proceedings 
may be properly referred the method immemorially used 
by the Superior Courts of justice of punishing contempts 
by attachment and the subsequent proceedings thereon. 
The contempts that are thus punished are either direct, 
which openly insult or resist the powers of the Courts or 
the persons of the Judges who preside there, or else are 
consequential, which, without gross insolence or direct 
opposition, plainly tend to create a universal disregard of 
their authority. The principal instances of either sort that 
have been usually punishable by attachment are chiefly 
of the following kinds: those committed by inferior Judges 
aud Magistrates (for causes stated,) by sheriffs, bailiffs, 
goalers and other officers, by attornies and solicitors, by 
jurymen, by witnesses, by parties to any suit or proceed- 
ing before the Court. Some of these contempts may arise 
in the face of the Court, as by rude and contumelious be- 
havior, by obstinacy, perverseness or prevarication, &c., 
others in the absence of the party, as by disobeying and 
treating with disrespect the king’s writ, or the rules or 
process of the Court, de., and by anything in short that 
demonstrates a gross want of that regard and respect 
which, when once Courts of justice are deprived of, their 
authority (so necessary for the good order of the kingdom,) 
is entirely lost among the people.”—4 Blackstone, 285. 
‘¢The process of attachment for these and the like con- 
tempts must necessarily be as ancient as the laws them- 
selves; for laws, without a competent authority to secure 
their administration from disobedience and contempt, would 
be vain and nugatory. A power therefore in the Supreme 
Courts of justice to suppress such contempts, by an imme- 
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diate attachment of such offender, results from the first 
principles of judicial establishments and must be an in- 
separable attendant upon every superior tribunal. Accord- 
ingly, we find it actually exercised as early as the annals 
of our laws extend; and though a very learned author 
seems inclinable to derive this process from the statute of 
Westmin. 2, 13th Ed., 1, (which ordains that in case the 
process of the King’s Court be resisted by the power of 
any great man, the Sheriff shall chastise the resisters by 
imprisonment, and if the Sheriff himself be resisted, he 
shall certify to the Court the names of the principal offen- 
ders, their aiders, consenters, commanders and favorers, 
and by a special writ judicial they shall be attached by 
their bodies to appear before the Court, and if they be 
convicted thereof, they shall be punished, &c.,) he after- 
wards more justly concludes that it is a part of the law of 
the land and as such is confirmed by the statute of Magna 
Charta. 

“Tf the contempt be committed in the face of the Court, 
the offender may be instantly apprehended and imprisoned 
at the discretion of the Judges, without any further proof 
or examination. ut in matters that arise at a distance, 
and cf which the Court eannot have so perfeet a know- 


ledge, unless by the confession of the party or the testi- 

mony of others, they either make a rule to show cause why 
12 ‘ sc > : 2 

an attachment should not issue against him, or in very 


flagrant instances of contempt, the attachment issues in 


the first instance.”—4 Dlack., 286. 

Thus by distinct declaration, without exception of any 
kind, @7] efficers are punishable by attachment, and al/ 
Courts ave bound to punish their officers for neglect of 
duty or other unbecoming conduet, either openly in Court 
or out of it. The only escape from such conclusion is, that 
the Judges are not officers or that each member constitutes 
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the Court so that he can prevent such action of the Court 
upon himself. 

Each of these positions is alike untenable. Judges are 
in law treatises styled officers, chief officers of the Courts, 
and the Court consists of a majority of the Judges, if so 
many are present, and if not such as are present at the 
time and place fixed by law for holding its terms. This 
much we ascertain from the authorities cited that there is 
no distinction as to any offences committed by any offi- 
cer—no exemption—all are embraced—all subject. Why 
make such exception to defeat the very object and pur- 
pose of the law? Why, if Judges commit offences pro- 
hibited by the laws, should they be exempt from their 
‘operation? Does their office give them power and capacity 
or the right to break the law with impunity? Are they 
éxempt in other instances for injuries of a civil character, 
or for offences in a criminal point of view? If so, let it be 
known. They may be suitors and sued in all the Courts, 
from a Justice of the Peace to the Supreme Court, and the 
process of execution may go from this very Court to its 
officers to execute its mandates against either of them. If 
the exemption applies in the one instance, why not in all ? 
How the creation of an office to administer the law can 
give immunity to the officer to disregard it, is difficult to 
conceive. Judges,so far from being exempt under the 
English laws, have, from the earliest period of English 
history, felt the weight of the criminal law in its severity. 
Thus, in the year 1295, heavy punishments were inflicted 
upon almost all the king’s justices, even the most able. 
Sir Ralph Hingham, C. J. of the King’s Bench, was said 
to have been fined 7,000 marks; Sir Adam Stratton, Baron 
of the Exchequer, 34,000—3 Black., 410; Hume’s Eng., 
3875. 

The expressions, “which openly insult or resist the 
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powers of the Courts or the persons of the Judges who 
reside there,” quoted from Blackstone, have reference to 
rules and principles established and recognized by the 
common law of England to the effect that “‘where there 
are divers Judges of a Court of record, th: act of any one 
of them is effectual, especially if their commissions do not 
expressly require more. Thus it appears that at common 
law each Judge has the full judicial authority, unless he 
be expressly required to exercise it in conjunction with 
others, as in the quorum clause of the commissioners in 
England.”—Hawkin’s Pleas of the Crown, Chap. Crim. 
Juris. This was relied upon by that eminent jurist, C. J. 
Ruffin, of the Supreme Court of North Carolina, to prove 
his position ** that the common law deems it of such high 
consequence that the judicial power shall never be sus- 
pended, but that the tribunals of justice should at every 
term be always open to suitors, that 7¢ adopted the princi- 
ple that each one of the several Judges of a Court may 
hold it.”—4 Ire. L. R., 447. 

It is not maintained that one Judge of the Supreme 
Court of the State is competent to hear and determine 
causes; far from it. The Constitution, declaring that “a 
majority of the Judges shall hold the sessions of the Su- 
preme Court,” and the law of 1845 “ that three of the Jus- 
tices (at that time a majority of the Court,) shall be a 
quorum to do business,” equally forbid it; yet there is 
nothing which forbids his sitting to effect an organization 
of the Court. The 5th section of the act to organize the 
Supreme Court provides, “that if any one or two of the 
Justices are disqualified or disabled from hearing or deter- 
minating a cause or causes, it shall be the duty of the 
Justices of the Court to notify any one or two of the 
Judges of the Circuit Court to attend and try and hear the 
said causes.” 
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Now, obviously if two of the Circuit Judges be disquali- 
fied or disabled, the power of appointment devolves upon 
the remaining Justice who constitutes the Court for that 
purpose, and tis duty is to give the notification required. 
Such has been the practice of the Court. The rescinding 
order passed by my Associates is as follows: ‘*To guard 
against the recurrence of similar errors in future, it is 
Ymade a standing of this Court that no entries shall be 
made upon the minutes thereof in vacation and without 
the concurring authority and consent of a majority of the 
presiding Justices thereof, unless the same be for the ad- 
journment or continuance of the legal terms of the same, 
or to effect the organization provided by the 5th section of 
the act of 1851, organizing the Supreme Court.”—See 
Minutes. 

The power is conceded to less than a majority to adjourn 
and continue the legal terms or to effect the organization 
above alluded to, and thus is surrendered the entire ques- 
tion, in our conception ; for, if the Circuit Judges disobey 
the order of the Justice notifying them to attend, they are 
clearly liable to attachment for disobedience to the order. 
The quotations already made from Blackstone establish 
this. Amongst the contempts enumerated are, “the dis- 
obeying or treating with disrespect the king’s writ or the 
rules or process of the Court.”—4 Black., 284. To the 
same effect is the decision of this Court in the case of 
Mitchell vs. Maxwell, in which the means of executing the 
law not being provided by it, the Court said: ‘ The law is 
well settled, that whenever a power is given by statute, 
everything necessary to make it effectual is given by im- 
plication ; for the maxim is, guando lex aliquid concedit 
concedere videtur ct id per quod devenetur ad illud.”—2 
Florida, 597, citing 1 Kent’s Com., 465, &c. They there- 
fore ordered the arrest of the citizen in case of his refusal 
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to answer as required. A single Judge having power to 
pass the order has power to enforce it. There is the 
authority of the Legislature with the aditional sanction of 
the Court itself. A like result would follow from the con- 
ceded power to one Judge to adjourn and continue the 
terms, which is a power likewise for purposes of organiza- 
tion, and carries with it the power of fine and imprison- 
ment to prevent contempts of the Court in the execution 
of the duty. . } 

With a power admitted for purposes of organization— 
with power to compel the attendance of a Judge or Judges, 
although of the Circuit, to effect this purpose, it would be 
difficult to resist the existence of the power to the full ex- 
tent of organization. A power for a particular purpose is 
to effect that purpose, and the means are given adequate 
to the end. <A power for the partial and not entire accom- 
plishment of a purpose—to be exerted against some and 
not all the members of a Court—would be unheard of. 
Nor is it an answer to say that the order is addressed to 
the Circuit Judges and the compulsory power is confined 
to them alone. By no means. The notification makes 
them Judges of the Supreme Court pro hac vice, and it is 
for their refusal to attend and perform the duty which the 
law enjoins as Judges of the Supreme Court that they are 
to be held as in contempt. I have been asked, if the Chief 
Justice were absent, would the power exist to send for 
him? I answer unhesitatingly in the affirmative. It is 
vested in the Judge present and performing his duty, 
against all delinquents. 

But the proceeding is harsh and unequal. It is not usu- 
ally so considered when exercised by the Judges against 
other officers. It is every day’s practice to proceed against 
sheriffs, clerks, jurors, attorneys and witnesses. So, too, in 
Congress and in the Legislature, to send for absentees in 
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case of a quorum not being present. In case of the Senate 
of the United States or our own State Senate sitting as a 
high court for the trial of an impeachment, no doubt could 
exist of their right to send for absent members, if needed 
for purposes of organization or other official action. The 
very fact of the frequent use of this power for this purpose 
by other deliberative bodies, without complaint, satisfac- 
torily establishes the propriety of its use and is a full an- 
swer to all complaints of hardship and.oppression. 

The rule, it is said, should not apply to Judges of the 
Supreme Court, because they are the equals of each other, 
and neither can force the other to the performance of 
official duty. That a Judge refusing to attend Court is the 
equal in power of the one holding Court in pursuance of 
law, may not be maintained any more than that an officer 
or soldier who refuses to go into battle is the equal in 
any respect of one who is found at his post discharging 
his duty. Besides, compulsion is in no degree dependent 
upon station, nor is it the consequence of a difference in 
position. Very far from it. The different officers of gov- 
ernment are all equal in the eye of the law. They may 
have different parts to perform, yet, with duty discharged, 
each is the equal of the highest—none inferior, unless he 
makes himself such by delinquency or conduct making 
compulsion necessarily applicable to him. The citizen in 
his natural capacity—the true sovereign and source of all 
power—was above law before entering into government, 
had the highest position, and yet he subjects himself to 
law, confiding his high powers to officers and requiring of 
them the enforcement of duty even against himself. To be 
above and beyond and exempt from law was the impotent 
claim of the worst of the kings of England and has no 
place in a government where all are equal before the law. 

But, again, it is urged that impeachment is the true 
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remedy. Whyso? Why fine and imprison in any case? 
Why not resort to that remedy in all cases? The distine- 
tion is most obvious. Impeachment removes the oflicer, 
attachment compels the performance of duty. <A sheriff, 
clerk or other oflicer may be fined, whilst the remedy by 
impeachment would be unsuitable. 

It is said, however, that in the instances of exertion of 
power by other bodies, there is an express grant, and, 
where this is the case, none can be implied. There will 
be found to be a mistake in this respect. In the case ex 
parte Henderson, the very point was considered and dis- 
posed of by quoting the opinions, on the same subject, of 
the Supreme Court of the United States. “It did not suit 
the purposes of the people in framing this great charter of 
our liberties (the Constitution of the U.S.) to provide for 
a minute specification of its powers or to declare the means 
by which these powers should be carried into execution. 
A Constitution which should contain an accurate detail of 
all the minute subdivisions of which its great powers will 
admit and of all the means by which they may be carried 
into execution, &c., would partake of the prolixity of a 
legal code and could scarcely be embraced by the human 
mind. Its nature, therefore, requires that only its great 
outlines should be marked, its important objects desig- 
nated and the minor ingredients which compose those ob- 
jects be deduced from the nature of the objects them- 
selves.”—2 Florida, 293, quoting McCullough vs. Mary- 
land, 4 Wh., 407. 

In Anderson vs. Dunn, the subject was still more par- 
ticularly considered, in a case as to the power of the House 
of Representatives of the United States to punish for a 
contempt. It was expressly admitted that there was no 
power given by the Constitution to either House to punish 
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for contempt, except when committed by their own mem- 
bers; nor did the criminal or judicial power given to the 
United States in any part expressly extend to the inflic- 
tion of punishment for a contempt of either House or any 
one co-ordinate branch of the government, yet the Court 
held that “there is not in the whole of that admirable in- 
strument a grant of powers which does draw after it others, 
not expressed, but vital to their exercise, not substantive 
and independent, but auxiliary and subordinate.” But if 
there is one maxim which necessarily overrides all others 
in the practical application of government, it is that the 
public functionaries must be left at liberty to exercise the 
powers which the people have entrusted to them. The in- 
terest and dignity of those who created them require the 
exertion of the powers indispensable to their creation. 
Nor is a casual conflict with the rights of particular indi- 
viduals any reason to be urged against the exercise of such 
powers. That the safety of the people is the supreme law 
not only comports with but is indispensable to the exer- 
cise of those powers without which that safety cannot be 
guarded.” They decided that the power existed by impli- 
cation from necessity and on the principle of self-preserva- 
tion.—See 6 Wheaton, 204. 

By the Constitution of our State, the judicial power of 
the State, both as to matters of law and equity, is vested in 
the Courts. What is a power but the ability or faculty of 
doing a thing? What is the ability to do a thing but the 
power of employing the means necessary to its execution ? 
The use of means to execute a power granted results by 
necessary and unavoidable implication from the very act 
of establishing a government and vesting it with certain 
powers; for, wherever the end is required, the means are 
authorized. “If there be any general principle which is 
inherent in the very definition of government and essential 
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to every step of the progress to be made by it, it is that 
every power vested in a government is in its nature sove- 
reign and includes by force of the term a right to employ all 
the means requisite and fairly applicable to the attainment 
of the end of such power unless they are excepted in the 
Constitution or are inimical or contrary to the essential 
objects of society.”.—3 Story’s Com. on Constitution, p. 
117, § 1,240. 

Unless we are greatly mistaken in the weight to be given 
to the Jaw and authorities cited, the power exercised on 
this occasion is fully sustained, as well by express provis- 
ion of the common law of England, the’statutes of the 
State, the sanction and decisions of this Court itsclf and 
the decisions of other Courts of the highest respectability, 
and clearly given by implication, and has not the oppos- 
ing declaration or opinion of asingle text-book, rule or 
principle of law, or of a single judge or jurist. 

I have the satisfaction to know that no indignity has 
been committed—no injury inflicted—no wrong done. 
The officer sent upon the mission performed his duty with 
all due respect and discretion, having upon his arrival at 
Jacksonville found the Judge apparently well. Ile in- 
formed him of the mandate, but forbore its execution, and 
on the morning fixed for his departure, the Judge being 
indisposed, he returned without him. 

The terms of the Court have been since held and not ad- 
journed, and the public business transacted and parties 
litigant no longer kept waiting; for, althongh the in- 
firmity of the eyes has continued almost to the same 
extent, the Judge not having been able to read, yet 
there has been such an improvement as to enable him to 
write. Thus has this action, which the majority have 
assumed to condemn, been instrumental in preventing the 
delay of justice and in maintaining the efliciency of this 
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department of the government; and whilst my associate 
has not been molested nor disturbed, the moral force of the 
movement has been equally influential and effective. 

Let the other side of the picture be presented, and sup- 
pose no action in the premises had been taken, but the 
presiding officer of the Court had remained in passive 
acquiescence, no terms held and nothing done, and it had 
been taken for granted that the Court could be rendered 
impotent whenever one of its members should determine 
not to juin in its councils or obey its summons, or at his 
pleasure stay away, could public esteem in the institution 
have been any longer commanded, or would it not have 
deservedly lost all rightful claim to public confidence and 
respect asa co-ordinate department of the government? 
Havi ing been the first to assert this power, as the represen- 
tative of the Court, over an Associate for neglect of duty, 
I shall also be equally ready, under the like circumstances, 
to submit without question should the Court conceive it pro- 
per to exercise the same power over myself, and should 
feel humiliated to assert it as claimed against inferiors and 
subordinates only. Some notice is due of the action of the 
Court and a member of it after the award of the attach- 
ment. On the day fixed for the attendance (24th,) Justice 
DuPont entered a protest as well against the order of ar- 
rest as that of notification, committing himself beforehand 
to the condemnation of the measure. The two Associates, 
at the close of the session at Tallahassee, entered an order, 
upon full and mature consideration, that this order “be 
considcred as expunged from the records of the Court.” 
With due respect, such action is wholly unknown to intel- 
ligent Courts and without warrant or authority.. Protest, 
in legal language, is a legislative act or the document of a 
captain asserting damage or injury to his vessel. The 


term expunging has been used by legislative bodies very 
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rarely, as in the House of Commons in England in the case 
of Wilkes, with due deference improperly introduced into 
the Senate of the United States on the occasion of the pro- 
test of President Jackson, whose fame was not in the 
slightest advanced by the measure. My Associate DuPont 
is quite indignant that I have regarded the order as an act 
of censure. His error will probably be corrected by the 
remarks made by Mr. Webster and Mr. Calhoun during 
that memorable period. Thus the former: * That which 
made this resolution which we have now amended particu- 
larly offensive was this—it proposed to expunge our jour- 
nal. It called on us to violate, to obliterate, to erase our 
own records. It was calculated to fix a part.cular stigma, 
a peculiar mode of reproach or disgrace on the resolution 
of March last. It was designed to distinguish it and repro- 
bate it in some especial manner. The attempt to induce 
the Senate to expunge its journal has failed, signally and 
effectually failed. The record remains, neither blurred, 
blotted nor disgraced.” This was on its rejection. Afters 
wards, on the occasion of its passage, Mr. Calhoun said: 
‘No one, not blinded by party zeal, can possibly be insen- 
sible that the measure proposed is 4 vivlation of the Con- 
stitution. The Constitution requires the Senate to keep a 
journal, this resolution goes to expunge the journal. The 
Constitution says the journal shall be kept, this resolution 
says it shall be destroyed. They tell us that the resolu- 
tion on your records is not to be expunged, but is only to 
be endorsed expunged. Leally, sir, I do not know how to 
argue against such contemptible sophistry. You are going 
to violate the Constitution, and you get rid of the infamy 
by a falsehood. You yourselves say that the resolution 
is expunged by your order—yet you say it is not ex- 
punged. You put your act in express words—you record 
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it and then turn round and deny it,” &c.—1 Benton’s 30 
years, 550, 728. 

Such is the act which my associates have thought wor- 
thy of imitation in a Court of justice, the Supreme Court 
of the State. In other respects, the reference is an unfor- 
tunate one for them. None of the actors in that scene 
ever failed or refused to discharge a public duty, nor were 
they at any time the apologists of a known delinquent. 
The names of Jackson, of Calhoun, Clay and Webster, 
even of Benton himself, are free from such reproach. 
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ACTION.—An action of assumpsii is not maintainable by a ward against 
his guardian, or quasi guardian, the parent. The remedy is by action 
of account or bill in equity, in which the equities between the parties 
may be adjusted and rightfully settled.—Linton vs. Walker, 

ADMINISTRATOR.—Where a defendant, after the service of process in 
a suit instituted against him, died, and the plaintiff afterwards and be- 
fore the expiration of the time limited by statute for the presentation 
of claims to the administrator, asked for and obtained an order for a 
sci. fa. to make the administrator a party: Ileld, that the order thus 
obtained is equivalent to and dispenses with an actual presentation of 
the claim.—Ellison vs. Allen, 

When an administratrix conveys the property of her intestate in a deed 
of marriage settlement in her own name and right, the deed is abso- 
lutely void and the title remains in the estate. But guere as to the 
effect it might have on the validity of the deed if the administratrix 
was found to be in advance tothe estate at the time of making the 
deed to the full value of the assets conveyed —Broome et al, vs, Al- 
ston, adm’r, 

AMENDMENT.—Where an amendment in matter of form is allowable, 
this Court will give to the party entitled to the amendment the full 
benefit of it, as though it had been actually made.—McKay vs, Frie- 
bele, 

APPEAL.—(See Writ or Error.) 

ASSUMPSIT.—(See Acrioy.) 

ATTORNEY.—In a conflict between the lien of attorneys upon a judg- 
ment recovered by them and the equitable sets-off of the judgment 
debtor, the Court will not undertake to determine arbitrarily what 
amount of professional aid was necessary to prosecute the suit he judg- 
ment. Yet it will interfere so far as to confine the claims of the attor- 
neys for services within the limits of a just and reasonable conipensa- 
tion. 

An attorney has a lien upon a judgment, for his services in obtaining the 
same, superior to any equitable sets-off of the judgment debtor. The 
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ease of Carter ve, Dennett (Florida Reperts) neticed and approved.— 
Carter ve, Davis, 183 
BAILMENT.—The Jmailice of a slave ppen lire is Lound to bestow that 
Cegree of cure ard attention which a humane master would bestow on 
hisown servant under the like cireumsiences.—Tallahassee Railroad 
Co, vs, Macon, 299 
BILL OF EXCEPTIONS.—Where the instruction of the judge below is 
relevant to the issue joined, and exception is taken thereto, all the evi- 
dence upon which the instruction is based, must be incorporated in the 
bill of exceptions which secompanies the record, 


In a common law cuit, the only means of Liinging before thé Appellate 
Court the evidence used in the Court below, is by i incorp orating it in 

the Lill of exeeptions which accompanics the record. 

It is a settled rule of law, that every presumption is in favor of the ruling 
of the Court Lelow, therefore where a party excepts to such ruling, 
and fuils to Lring up the evidence upon which the ruling is based, this 
Court will refuse to consider the exception. —Burk vs. Clark, 9 

Where the error assigned is the refas#l of the Court Lelow to grant a 
new trial, in order to enable this Court to judge of the correctness of 
that ruling, all the evidence used at the trial must be brought up by a 
bill of exceptions. —Tompkins vs. Eason, 14 

Where exception is taken to an instruction given by the judge below, it 
ought, with the evidence upon which it is based, to be incorporated in 
the Lill of exceptions accompanying the record, 

Where the instruction complained of has not been incorporated in the 
bill of exceptions, but, as presented by the record, purports to have 
been in writing, duly attested by the signature of the judge who pre. 
sided at, the trial, if the same be manifestly irrelevant to the issue 
joined between the parties and calculated to mislead the jury, this 
Court will consider and pronounce upon it.—Fash vs. Chirk & Ferris, 16 

Where exception is taken toa particular instruction which is within the 
limits of and relevant to the issue joined, the evidence upon which the 
instruction is based must be fully and properly presented in the record, 

The only mode of bringing up to this Court the evidence used below in a 
common law suit, is by incorporating it intoa “bill of exceptions,” 
duly attested by the signature of the judge, or of three bystanders, a 
is prescribed by the statute. —MeKay vs. Fricbele, 21 


Where there is no Lill of exceptions accompanying the record, but the in- 
struction complained of purports to have been in writing, duly attested 
by the judge who presided at the trial, and it is manifestly irrelevant 
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to the issue joined between the parties, this Court will consider and 
pronounce upon such instruction.—MeKay vs. Bellows, - 31 

The Court will not reverse a case where the facts are not presented by a 
bill of exceptions, or there is an agreed case made in the Court below. 
Price vs. Sancliez, 136 

CHARTER PARTY.—A charge is not proper for detention of a vessel to 
take on board freight where the charter party provided for its being 
taken free.—Pearson vs. Grice, 214 

CHILD'S PART.—(See Dowrzss.) 

CITY.—(See Corroration.) 

CONSIDERATION.—A partial failure of consideration is made matter of 
defence by statute. 

A sale of State land by a trespasser confers no right, no title, and is no 
consideration for a note given for it.—Stafford vs. Anders, 34 

When a promissory note has been negotiated before due, under circum- 
stances which, at common law, would authorize an inquiry into the 
consideration thereof, the same enquiry may be made under a plea of 
failure of consideration, filed on oath, under the statute. 

Where the failure of consideration of a promissory note is filed under 
oath, according to the statute, the statute throws the onus of proving 
the consideration thereef upon the plaintiff.—Preseott vs, Jolinson, 391 

CONSTRUCTION.—It is a rule in construing statutes, that the original 
act and the amendment is to be viewed as one act, and that no portion 
ot either is to be declared inoperative, if they can be made to stand to- 
gether without wresting the words from their appropriate meaning.— 
Harrell vs, Harrell, 46 

Where the provisions of an act are adopted by a general reference, the act 
wil] reecive a more liberal construction than if originally passed with 
reference to the particular subject. 

Where a statute has been enacted with special reference to a particular 
subject and by another statute its provisions are directed in general 
terms to be applied to another subject of an essentially different nature, 
the adopting statute must be taken to mean that the provisions of the 
original statute shal] be restrained and limited to such only as are ap- 
plicable and appropriate to the nev suljeet.—Jones vs. Dexter, 
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CONTRACT.—Whiere one contracts to purehase real estate and proceeds 
to ereet improvements thereon, if compensation therefor be decreed 
him, the aaount is to be based upon the actual value of the improves 
ments, or, at farthest, upon a reasonable allowance, and not upon the 
amount expended, —Glinski & Gilliland vs, Zawadski, 405 
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The rule that, on discovery of a fraud in a contract, the defendant should 
abandon and avoid claiming benefit by it; and, in case of a sale of 
goods, on discovery of unsoundness, that a return should be made by 
the vendee, is undoubted and indisputable, but not applicable to cases 
of sale of property of no value and when the subject purchased is not 
rightly an article of sale or of merchandize.—Hancock, adm’or, va. 
Tucker, adm’r, 

(See Corporatioy.) 


CORPORALION.—The law of 1856, to benefit ecommerce, was not de- 
signed to give to the original proprietor of a city, or to the vendees 
of his right to the streets, the land between high and low water mark 
at their termination. By the law, this belongs to the city so long as 
the street exists, with a right to the owners of lots afterwards on its 
abandonment. 

Wharves may be constructed by a city, either by direet construction on 
its own part or by contract with others, giving them the revenue for a 

_ period of time to compensate for the erection, - 

An injunetion refused, under the cireumstances of this ease, to the eree- 
tion of a railroad and wharf.—Geiger et al. vs. Filor et al., 

Where a party is sued to reeover assessments upon bis shares in an incor- 
porated railroad company, it is inadmissible to allow oral testimony to 
be given at the trial as to the inducements and cireumstances which led 
to the subscription aud the understanding of the subscribers when they 
subscribed, unless such testimony goes to establish fraud or misiake. 

Where, in such a suit, the defence is that the corporation has accepted 
from the Legislature an amendment, which radically alters the origi- 
nal charter, to constitute this a good defense the defendant must show 
affirmatively that he dissented from such alteration in a reasonable 
time, before any debis have been contracted or righis have acerued to 
third parties under such alteration; and it is not incumbent upon the 
corporation to show his assen¢ in order to be able to maintain the 
action. 

Where, in the body of the subscription, there is a stipulation for a par- 
ticular enterprise, as for the building of the road to a particular place, 
or for its location upon a specified route, such stipulation forms a con- 
dition precedent, and, unless strictly complied with by the corporation, 
the party subseribing will be absolved from his obligation to pay.— 
Martin vs. Pensacola and Georgia R. R. Co., 


In the construction of road beds for a railway, a substantial bona fide 
compliance with the terms of the contract in the execution of the work 
should be insisted on, and it is no excuse that a portion of it may be 
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executed at a trifling expense—at the cost of a few dollars, Completion 
isthe word, as near as may be, and the engineer is inexcusable in al- 
lowing a mere formal completion with the contract, 

A party is not entitled to compensation where his work is completed by 
another, he having abandoned and left it unexecuted, 

By the terms of this contract, the work was to be done to the satisfaction 
of an engineer of the road, This isan appropriate engagement and 
will be enforced and carried into execution by the Court, and whilst 
his certificate will not be regarded as conclusive and unassailable, yet 
it will be, without fraud or special showing to avoid its effect, 

Courts of equity will give relief in such cases as a general rule, nor are 
Courts of law impotent to give it in a proper case. 

A plea in abatement, that by the agreement the Chief Engineer should in 
all cases decide every question which might or could arise under the 
contract, is not maintainable. If pleadable, it should be in bar.—Fin- 
negan & Co. vs. L’Engle & Son, 413 

CRIMINAL PROSECUTIUNS.—Under the provisions of our statute, the 
defendant in a criminal ease hasa right to the concluding argument 
before the jury, when he introduces no testimony on the trial. 

The statute which secures to the defendant in criminal cases the right to 
the concluding argument, is mandatory in its character, and a denial 
of the right by the Court may be the subject of a Lill of exceptions. — 
Heffron vs. The State, "3 

DECREE.—Where a bill for account is brought against a gnardian and 
t -e sureties on bis guardian bond, the final decree, if for the payment 
of money, should be so framed that it shall be enforced against the 
sureties only in the event that the money cannot be made out of the 


principal.—Hendry vs. Clardy, a 
By a rule of this Court, no final or interlocutory decree shall be entered 

“up without notice to the parties.—Broome et al. vs, Alston, adin’r, 307 
DEFAULT.—A defendant against whom a default has been token for 

want of a plea is not absolutely out of Court, but still retains the right 

to appear upon an inquest of damages, to cross-examine the plaintiff's 

witnesses, to introduce evidence in misigation of damages and to ad- 

dress the jury thereupon.—Watson vs, Seat & Crawford, 446 


DELIVERY.—A sale of personal property, as of hogs, is not eomplete 
without delivery, identification or discrimination, and it is the duty of 
the vendor to make this, unless otherwise agreed. 

A plea setting up a sale of 58 head of hogs, with a delivery of 25 and re- 
fusal to deliver the remainder, was held a valid defence as to those not 
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delivered, and, if there was fraud in proeuring the note, no recovery 
could be had upon it.—Stafford vs, Anders, 84 

DEMURRER.—Where the demurrer is to the whole declaration, and it is 
fuund to contain one good count, the judgment on the demurrer must 
be for the plaintiff.—McKay vs. Frieble, 21 

Where a plea in bar to the original bill has been sustained upon de- 
murrer, a supplemental bill, filed afterwards, and before the final de- 
cree, confessing and avoiding the matters set up in the plea as a 
defence, ought to be answered by the defendant, and it is error to dis 
miss it upon demurrer.—Hendry vs. Clardy, vi 

If a party, after judgment upon demurrer is given against him, goes on 
to amend his pleadings and make an issue to the country, he thereby 
waives his exceptions to the judgment upon the demurrer, and will not 
be permitted to assign it for error in the Appellate Court.—Ellison vs. 
Allen, 206 

It isa well settled rule of practice, both in the English and American 
Courts, that on demurrer the Court will consider the whole record and 
give judgment for the party who on the whole appears to be entitled 
to it.—Miller & Criglar vs, Kingsbury, 356 

Where any of the pleadings of either party is pronounced insufficient 
upon demurrer, and the party against whom the ruling is made pre- 
ceeds to plead over, the act of pleading over is a waiver of his excep- 
tion to the ruling, and the point will not be considered in this Court. 

If he desires to avail himself of the execptions, he must rest upon the 
ruling and make that the ground of his appeal or writ of e:ror.— 
Hooker vs. Johnson, 453 

DESCENTS.—The act of 1828, which adopts the provisions of the law 
regulating descents as furnishing the rule for the distribution of per- 
sonal estate, was intended to refer to any law of deseents which might 
be in force at the time that the right to the distribution might become 
vested, 

The two provisos contained in the act of 1829 regulating descents, and 
which constitute paragraphs ten and cleven of section one in Thomp- 
son's compilation, do not zpply to the distribution of personal estate of 
an infant dying under the age of twenty one.—Jones vs. Dexter, 276 

DISTPIBUTION.—(See Descents.) 

DOWRESS.—Where a widow elects, under the provisions of the act of 
1838, to take a “child’s part” in the estate of her deceased husband, if 
there be no child, she takes one half of the real estate in fee simple and 
a like quantity of interest in the personalty, including slaves, abso- 
lutely.—Harrell va, Harrell, 46 
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EVIDENCE.—In a presentation for assault and battery, it is competent 
fer the defendant, both at common law and under the statute of this 
State, conferring upon the jury the right to fix the measure of punish- 
ment within certain limits, to give in evidence his general good char- 
acter, although the same may not have been assuiled by the prosecu- 
tion —Hance ve. The State, 56 
In the case of the Circuit Judge not remembering as to the admission of 
evidence about which there is doubt, means should be taken to ascer- 
tain the truth, if practicable, by examination of witnesses or other ap- 
propriate mode.—Pearson vs. Grice, 214 
Where a party is sued to recover assessments upon his shares in an ineor- 
porated railroad company, it is inadmissible to allow oral testimony to 
be given at the trial as to the inducements and circumstances which led 
to the subscription and the understanding of the subscribers when they 
subscribed, unless such testimony goes to establish fraud or mistake. 
Martin vs. Pensacola & Georgia R. R. Co., 370 
Where the failure of consideration of a promissory note is filed under oath, 
according to the statute, the statute throws the oxus of proving the 
consideration thereof upon the plaintiti—Preseott vs. Johnson, 391 
On the trial of a suit instituted fo recover the price of cattle sold, as wit- 
ness was asked whether he did or did not have a stock of cattle run- 
ning with the stock of Alderman Carlton, known as the James E. Hen- 
dry stock, and whether or not it was formerly of the same stock: Held, 
the question was inadmissible-—Parker et al. vs. Hendry, adm’r, 450 
EXECUTION.—A Circuit Judge, under the provisions of the act of 1844, 
has full power, either in term time or vacation, to correct, restrain and 
control an execution, and no resort is necessary to the powers of the 
Court of Chancery in such cases, unless arising from the operation of 
independent equities apart from the process—Robinson vs. Yon, 350 
FAILURE OF CONSIDERATION.—(See Consiperatioy.) 
FRAUD.—Where a promissory note had been given for the purchase of 
a horse, which note was afterwards transferred to a third party, who 
brought suit thereon against the maker, and the pleas were “ failure,” 
“partial failure” and “ want of consideration,” it is error in the Judge 
below to instruct the jury, “that to sustain the defendant’s plea of 
fraud, it must be proved to them that there was fraud by the payee of 
the note, in the sale of the horse to the maker; and that there was 
fraud between the assignee and payce of the note, in the purchase of 
the note; and that it must be proved that the assignee was notified of 
the fraud between the payee and the maker in the sale of the horse 
before he purchased the note.” —McKay vs. Bellows, 31 
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The rule that, on discovery of a fraud in a contract, the defendant should 
abandon ard avoid claiming benefit by it; and, in case of a sale of 
goods, on discovery of unsoundness, that a return should be made by 
the vendee, is undoubted and indisputable, but not applicable to cases 
of sale of property of no value, and when the subject purehased is not 
rightly an article of sale er of merchandize.—Hancock, adr, vs. 
Tucker, adin’r, 435 

FREIGHT.—A charge is not proper for detention of a vessel to take on 
board freight where the charter party provided for its being taken 
free.—Pearson vs. Grice, 214 

GUARDIAN AND WARD.—Where a bill is brought against bis guar- 
dian by a ward, to compel him to account for certain slaves alleged to 
have been received by him from the estate of the father of the ward, a 
plea by the guardian that they had been recovered from him in an 
action of detinue, prosecuted by the administrator on the father’s 
estate, constitutes a good defence. 

The hires of the slaves accruing prior to the recovery by the administra- 
tor follow the title of the property, and are due to the administrator 
and not to the ward, 

Where a bill for account is brought against ‘a guardian and the sureties 
on his guardian bond, the final decree, if for the payment of money, 
should be so framed that it shall be enforced against the sureties only 
in the event that the money cannot be made out of the principal. 

Where one of several wards brings his bill for account against his guar- 
dian, the other wards who may be interested in the general fund, must 


be made parties to the suit.—Hendry vs. Clardy, 77 
HABEAS CORPUS.—The writ habeas corpus is not the proper method 
of trying the right of a negro to freedom.—Clark vs. Dick, 360 


HUSBAND AND WIFE.—Property of the wife vested in the husband 
previous to the married woman’s law, is not affected by its provisions 
so as to make it her separate property. 

A deed of gift to a married woman and the heirs of her body, to the said 
wife and her immediate offspring, to have and to hold the property to 
their “own proper use and behoof fovever,” will not constitute a sepa- 
rate estate in her according to the principles and rules of Courts of 
Equity.—Tyson vs. Mattair, 107 

There must be a record or inventory of the property acquired by a mar- 
ried woman in the Clerk’s office of the county in which it is situated, 
within six months after its acquisition, to protect it from the husband’s 
debts. 
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In the trial ef the right of property asserted by a married woman 
through a purchase, there must be proof that it was made with ker 
separate funds, otherwise the presumption is that it was through 
means furnished by her husband. 


In such a trial], under the claim law, the sole issue is as to the right of 
the claimant, and he cannot object to either the judgment or execution 
under which the levy was made.—Price vs. Sanchez, 186 


For the removal of a husband as trustee for his wife by statute, some- 
thing more is required in consequence of the relation than in the ease 
of an ordinary trustee. 

In ease of desertion by the husband, or of cruelty to the wife, the Court 
will intereept her estate which may come to his hands or in his posses- 
sion so as to secure her maintenance and support, and, in such a case, 
remove him as trustee. 

They will not remove him as trustee, in case of desertion of the wifé, 
without cause, although the husband may not have been entirely with- 
out fault.—Abernathy vs. Abernathy, 943 

Where the husband sues for the recovery of the separate property of the 
wife, which is secured to her by the “ married woman’s law,” she must 
be joined as a co-plaintiff. 

A married woman cannot maintain an action at law, in her own name 
and alone, for the recovery of her separate property secured to her by 
the statute. Quwuere.—If the husband has abandoned her or obstinately 
refuses to join her ?—Lignoski vs. Bruce, 269 

INSTRU CTION.—Where there is no bill of exceptions accompanying the 
record, but the instruction complained of purports to have been in 
writing, duly attested by the judge who presided at the trial, and it is 
manifestly irrelevant to the issue joined between the parties, this Court 
will consider and pronounce upon such instruction. 


Where a promissory note had been given for the purchase of a horse, 
which note was afterwards transferred to a third party, who brought 
suit thereon against the maker, and the pleas were “ failure,” “partial 
failure” and “ want of consideration,” it is error in the judge below to 
instruct the jury, “that to sustain the defendant’s plea of fraud, it must 
be proved to them that there was fraud by the payce of the note, in 
the sale of the horse to the maker; and that there was fraud between 
the assignee and the payee of the note, in the purchase of the note; 
and that it must be proved that the assignee was notified of the fraud 
between the payee and the maker in the sale of the horse before he 
purchased the note.” —McKay vs. Bellows, 31 
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Opinion by the Chief Justice. 


It is not every irrelevant instruction that will afford a ground for error, 
The instruction, to be erroneous, must be not only irrelevant, but likely 
to mislead the jury in the formation of their verdict.—Milton vs, Black- 
shear, 

INTENDMENT.—The appellate Court will intend that everything neces- 
sary to sustain the verdict was proved unless the omission was taken 
advantage of by exception in the Court below.—Miller & Criglar ys. 
Kingsbury, ‘ 

INTEREST.—Where the demand sued for is a debt eo nomine, in contra- 
distinction to unliquidated damages, interest is allowable thereon from 
the time when the same Lecomes legally due and payable; and when 
no such time is ascertainable, then interest is allowable only from the 
date of an actual demand of payment, or of the commencement of the 
suit.—Milton vs, Blackshear, 

The rule for the caleulation of interst in Dorman and Ilart, 2 Florida, 
448, held inapplicable to accounts, with mutual credits, between mer- 
chant and merchant.—Pearson vs. Grice, 

JUDGMENT.—Where there is one good count in the declaration and the 
record contains no bill of exceptions incorporating the evidence ad- 
ducei at the trial, the legal presumption is that it was sufficient to 
sustain the judgment under that count.—Miller & Criglar vs, Kings- 
bury, 

JURISDICTION.—The Court of Chancery has jurisdiction where accounts 
are to be taken and the property in controversy is encumbered by 
mortgages in the hands of a third party.—Broome et al. vs. Alston, 
adnr’r, 

LIMITATIONS.—(See Srarvute or Lowitarions.) 

MARRIED WOMEN.—Property of the wife vested in the husband pre- 
vious to the married woman’s law, is not affected by its provisions so 
as to make it her separate property. 

A deed of gift to a married woman and the heirs of her body, to the said 
wife and her immediate offspring, to have and to hold the property to 
their “own proper use and behoof forever,” will not constitute a sepa- 
rate estate in her according to the principles and rules of Courts of 
Equity.—Tyson vs. Mattair, 


There must be a record or inventory of the property acquired by a mar- 
ried woman in the Clerk’s office of the county in which it is situated, 
within six months after its acquisition, to protect it from the husband’s 
debts. 

In the trial of the right of property asserted by a married woman 
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through a purchase, there must be proof that it was made with her 
separate funds, otherwise the presumption is that it was through 
means furnished by her husband. 

In such a trial, under the claim law, the sole issue is as to the right of the 
claimant, and he cannot object to cither the judgment or execution 
under which the 'evy was made.—Price vs. Sanchez, 

Where the husband sues for the recovery of the separate property of the 
wife, which is secured to her by the “married woman’s law,” she must 
be joined as a co-plaintiff. 

A married woman cannot maintain an action at law, in her own name 
and alone, for the recovery of her separate property secured to her by 
the statute. Quwere.—If the husband has abandoned her or obstinately 
refuses to join her ?—Lignoski vs. Bruce, 

MORTGAGE —Notice of the institution of a suit for foreclosure of a 
mortgage, is properly executed by handing a copy to defendant. 

It is nota good defence to a suit by the assignee of the mortgage, that 
the assignor was insolvent. 

Nor that the mortgagor had sold part of the property with consent of 
the mortgagee or his assignee, without an allegation that the proceeds 
had been applied to the payment of the mortgage debt. 

The assignee of the mortgage is by statute the proper person, and has full 
right to institute snit for the foreclosure. 

It is not good ground for a continuance, in eases of this kind, that defen- 
dant had waited until the issues were joined before getting his wit- 
nesses or his evidence for the trial—Wynn vs. Ely, 

NEW TRIAL.—It is a well settled rule, in reference to the granting of 
new trials in the Courts of common law, that the party applying on 
the ground of newly discovered evidence, must make his vigilance appa 

rent; for if it is left even doubtful that he knew of the evidence, or 

thet he might, but for negligence, have known and produced it, he 
will not sueceed in his application. 

On a motion for a new trial on the ground of newly discovered evidence, 
if the evidence proposed to be obtained be merely cumulative, or in ecor- 
roboration of testimony to a point presented at the trial, the motion 
will not be granted.—Milton vs. Blackshear, 

Where there is a confused statement in the bill of exceptions as to the re- 
jection of material and important evidence, leaving itin doubt whether 
the same was actually rejected, the Court will award a new trial._— 
Pearson vs. Grice, 


When there is conflicting evidence and the verdict is uot manifestly 
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against the weight of evidence, the Court will not interpose to set 
aside the verdict of a jury.—Tallahassee Railrvad Co. vs. Macon, 

Where a new trial is moved for on the ground of a misdirection, ealeu- 
lated to raise an immaterial issue, if the Court see that justice has been 
done between the parties and there was no evidence by which they 
could have been misled, they will not disturb the verdict.—Prescott 
vs. Johnson, 

A new tris! will not be granted, in case of conflicting testimony, when 
the weight of the evidence agrees with the verdict.—H voker, adm’r, vs. 
Tucker, adm’r, 

NOTICE.—Notice of the institution of a suit for foreclosure of a mort- 
gage, is properly executed by handing a copy to defendant.—Wynn 
vs. Ely, 

A bona fide purchaser for value will not be affected by any prior existing 
equities of which he had no notice at the time of his purchase, but a 
“purchaser” in this connexion is one who gives a present value for the 
purchase (either Ly the payment of money or the surrender of a secu- 
rity.) If the consideration be founded upon a pre-existing debt, the 
rule does not apply.—Glinski & Gilliland vs. Zawadski, 

NUISANCE.—Neither railroads nor wharves are nuisances per se. They 
may become so without proper regulation or restriction.—Geiger et a]. 
vs, Filor et al., 

PARENT AND CHILD— A payment to a father as natural guardian for 
a child, is not valid as a defence to an action for recovery of the hires 
of negroes belonging to the child. 

Nor wil! a plea be good as a defence that the father, being for a long time 
in possession of the child’s negroes, hired them to defendant and had 
received the payment therefor.—Linton vs. Walker, 

PARTIES.—Where one of several wards brings his bill for account 
against his guardian, the other wards who may be interested in the 
general] fund, must be made parties to the suit.—Hendry vs. Clardy, 

A party has his standing in a Court of equity so long as he is interested 
in contesting the amount to be decreed against him in favor of collate- 
ral parties, notwithstandiag he may have settled with the principal 
creditor during the progress and pendency of the suit.—Carter vs. 
Davis, 

PAYMENT.—A payment to a father as natural guardian for a child, is 
not valid as a defence to an action for recovery of the hires of negroes 
belonging to the child. 

Nor will a plea be good asa defence that the father, being for a long 
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time in possession of the child’s negroes, hired them to defendant and 

had received the payment therefor.—Linton vs, Walker, 144 
PLEAS AND PLEADING.—tThe omission to add the “similiter” or to 

plead to a particular count, where the issue has been joined upon other 

counts of the declaration, affords no ground for a writ of error.—Burk 

vs. Clark, 9 
Formal defences are dispensed with by rule of Court, such as “ defends 

against the wrong and injury, actionem non,” and their use, even if im- 

proper, does notinvalidate a plea. 
A plea setting up a sale of 58 head of hogs, with a delivery of 25 and 

refusal to deliver the remainder, was held a valid defenee as to those 

not delivered, and, if there was fraud in procuring the note, no recovery 

could be had upon it.—Stefford vs, Anders, 84 
Where a bill is brought against his guardian by a ward, to compel him 

to account for certain slaves alleged to have been received by him 

from the estate of the father of the ward, a plea by the guardian that 

they had been recovered from him in an action of detinue, prosecuted 

by the administrator on the father’s estate, constitutes a good defence. 

Hendry vs. Clardy, ay 
In a plea to an action on a promissory note, given for the purchase of an 

article, it is not sufficient to state that the article purchased was un- 

sound and unfit for use, or that fraudulent misrepresentation respect- 

ing its character had been made by the seller; there must be a distinet 

allegation, going to show that the defendant had suffered a loss upon 

the purchase,—Jones vs, Streeter, 83 
A plea in abatement, that by the agreement the Chief Engineer should 

in all cases decide every question which might or could arise under the 

contract, is not maintainable. If pleadable, it should be in bar.—Fin- 

negan & Co, vs. L'Engle & Son, 413 
Where any of the ple:dings of either party is pronounced insufficient 

upon demurrer, and the party against whom the ruling is made pro- 

ceeds to plead over, the act of pleading over is a waiver of his excep- 

tion to the ruling, and the point will not be considered in this Court. 

If he desires to avail himself of the exceptions, he must rest upon the 

ruling and make that the ground of his appeal or writ of error.— 

Hooker vs. Johnson, 453 
PRACTICE.—Where the instruction of the Judge below is relevant to 

the issue joined, and exception is taken thereto, all the evidence upon 

which the instruction is based, must be incorporated in the bill of ex 

ceptions which accompanies the record. 





. 





532 SUPREME COURT. 





In a common law suit, the only means of bringing before the Appellate 
Court the evidence used in the Court below, is by incorporating it 
in the bill of exceptions which accompanies the record. 
It is a settled rule of law, that every presumption is in favor of the rul- 
ing of the Court below, therefore where a party excepts to such ruling, 
and fails to bring up the evidence upon which the ruling is based, this 
Court will refuse to consider the exception.—Burk vs. Clark, 9 
Where the error assigned is the refusal of the Court below to grant a 
new trial, in order to enable this Court to judge of the correctness of 
that ruling, all the evidence used at the trial must be brought up by a 
bill of exceptions.—Tompkins vs, Eason, 14 
Where exception is taken to an instruction given by the Judge below, it 
ought, with the evidence upon which it is based, to be incorporated 
in the bill of exceptions accompanying the record.—Fash vs. Clark & 
Ferris, 16 
Where a plaintiff dies and the suit is revived by scire facias, it is to be 
proceeded with in terms of the law as to the making of defences as if 
he had not died, and the defendant is not entitled to an appearance 
and trial term, as if the case had been commenced by the party newly 
made. If judgment is had by x#/ dicit in the Court below, the defen- 
dant should apply, if he has a good defenee, to epen the judgment and 
be permitted to plead, and cannot make his application to this Court, 
Parker et al. vs. Hiendry, 53 
Under the provisions of our statute, the defendant in a criminal case has 
aright to the concluding argument befure the jury, when he intro- 
duces no testimony on the trial. 
The statute which secures to the defendant in criminal eases the rizht to 
the concluding argument, is mandatory in its character, and a denial 
of the right by the Court may be the subjeet of a bill of exceptions,— 
Heffron vs. The State, 73 
Where a plea in bar to the original bill has been sustained upon demur- 
rer, a supplemental bill, filed afterwards, and before the final decree, 
confessing and avoiding the matters set up in the plea as a defence, 
ought to be answered by the defendant, and it is error to dismiss it 
upon demurrer.—Hendry vs. Clardy, 77 
It isa well settled rule of practice, both in the English and American 
Courts, that on demurrer the Court will consider the whole record and 
give judgment for the party who on the whole appears to be entitled 
to it.—Miller & Criglar vs. Kingsbury, 356 


A defendant against whom a default has been taken for want of a plea is 
not absolutely out of Court, but still retains the right to appear upon 
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an inquest of damages, to cross examine the plaintiff's witnesses, to in- 
troduce evidence in mitigation of damages and to address the jury 
thereupon.—Watson vs. Seat & Crawford, 

PRESUMPTION.—Where there is one good count in the declaration and 
the record contains no bill of exceptions incorporating the evidence 
adduced at the trial, the legal presumption is that it was sufficient to 
sustain the judgment under that count.—Miller & Criglar vs, Kings- 
bury, 

PRINCIPAL AND SURETY.—Where a Dill for account is brought 
against a guardian and the sureties on his guardian bond, the final 
decree should be so framed that it shall be enforced against the sure- 
ties only in the event that the money cannot be made out of the prin- 
cipal.—Hendry vs. Clardy, 

PROCESS.—A Circuit Judge, under the provisions of the act of 1844, has 
full power, cither in term time or vacation, to correct, restrain and 
control the process of a Court of Jaw, and no resort is n cessary to the 
powers of the Court of Chancery in such cases, unless arising from the 
operation of independent equities apart from the process,—Robinson 
vs, Yon, 

PROMISSORY NOTES.—The csiablishment of a Jost note under the 
statute is no bar ‘to any defence that might be set up to the original 
note 

Where a promissory note has been negotiated before due, under cireum- 
stances which, at common law, would authorize an inquiry into the 
consideration thereof, the same enquiry may be made under a plea of 
failure of consideration, filed on oath, under the statute. 

Where the failure of consideration of a promissory note is filed under 
oath, according to the statute, the statute throws the onus of proving 
the consideration thereof upon the plaintifi.i—Prescott vs, Johnson, 

RECORD.—The Court will not reecive the transcript of a record badly 
made out, with interline ations, but will require a new and complete 
record.—Pearson vs. Grice, 

The Court should take care that its records should be protected as far as 
possible from obscene expressions.—Abernathy vs. Abernathy, 

REPLEVIN.—A defendant in execution, after judgment in replevin, can- 
not sue out another writ of replevin to prevent the execution of the 
writ against himself and procure a restoration of the property. The 
Court, on application, will supersede the writ if not returned, or set it 
aside as irregularly issued if it be returned.—Tyson vs, Bowden, 


The act of 1844 prohibits Sheriffs’ sales, except upon the four sale days 
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therein named, provided that when the levy is upon personal property, 
the replevy bond required by the statute shall have been given. 

Such bond is not necessary where the levy has been upon real estate, 
which is not in its nature the subject of replevy. 

The statute of 1855 does not allow a second replevy by the sureties in 
the first replevy bond.—Robinson vs. Yon, 

RIPARIAN OWNER.—The law of 1856, to benefit commerce, was not 
designed to give to the original proprietor of a city, or to the vendees 
of his right to the streets, the land between high and low water mark 
at their terminetion. By the law, this belongs to the city so long as 
the street exists, with a right to the owners of lots afterwards on its 
abandonment.—Geiger et al. vs. Filor et al., 

ROADS AND HIGHWAYS.—The fact of a road having been an old one 
has no weight in determining an application for the establishment of a 
road under the statute. 

A petition for the establishment of a road under the statute should be 
signed by twelve or more householders, inhabitants of the county, 
praying for the establishment of a neighborhood or settlement road, 
and not by an individual representing his own interests.—Bradford ys. 
Cole, 

SCIRE FACIAS.—Where a plaintiff dies and the suit is revived by scire 
facias, it is to be proceeded with in terms of the law as to the making 
of defences as if he had not died, and the defendant is not entitled to 
an appearance and trial term, as if the case had been commenced by 
the party newly made. If judgment is had by nil dicit in the Court 
below, the defendant should apply, if he has a good defence, to open 
the judgment and be permitted to plead, and cannot make his applica- 
tion to this Court.—Parker et al. vs. Hendry, 

SHERIFF SALES.—The act of 1844 prohibits Sheriffs’ sales, exeept upon 
the four sale days therein named, provided that when the levy is upon 
personal property, the replevy bond required by the statute shall have 
been given. 

Such bond is not necessary where the levy has been upon real estate, 
which is not in its nature the subject of replevy.—Robinson vs. Yon, 
SLAVE.—The bailee of the slave upon hire is bound to bestow that de- 
gree of care and attention which a humane master would bestow on 
his own servant under the like circumstances.—Tallahassee Railroad 

Co. vs. Macon, 


The writ of habeas corpus is not the proper method of trying the right of 
a negro to freedom,—Clark vs. Dick, 
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SPECIFIC PERFORMANCE.—Where the object of the bill is to compel 
the “specific performance” of a contract, if the prayer be denied, (as a 
general rule,) the bill will be dismissed; but there are exceptional 
eases, as where equity is found to have arisen between the parties to 
the contract growing out of its peculiar character or nature. In such 
case, the bill may be retained for the purpose of having that equity 
adjusted.—Glinski & Gilliland vs. Zawadski, 405 

STATUTES.—It is a rule, in construing statutes, that the original act 
and the amendment is to be viewed as one act, and that no portion of 
either is to be declared inoperative, if they can be made to stand to. 

' gether without wresting the words from their appropriate meaning.— 
Harrell vs, Harrell, 46 

Where the provisions of an act are adopted by a general reference, the act 
will receive a more liberal construction than if originally passed with 
reference to the particular subject. 

Where a statute has been enacted with special reference to a particular 
subject and by another statute its provisions are directed in general 
terms to be applied to another subject of an essentially different nature, 
the adopting statute must be taken to mean that the provisions of the 
original statute shall be restrained and limited to such only as are ap- 
plicable and appropriate to the new subject.—Jones vs. Dexter, 276 

STATUTE OF LIMITATIONS.—The general rule is, that the statute of 
limitations will not avail a party in whom the law raises a trust, as 
against the cestui gue use.— Broome et al. vs. Alston, adm’r, 307 

TRUST AND TRUSTEE.—For the removal of a husband as trustee for 
his wife by statute, something more is required in consequence of the 
relation than in the case of an ordinary trustee, 

In case of desertion by the husband, or of cruelty to the wife, the Court 
will intercept her estate which may come to his hands or in his posses- 
sion so as to secure her maintenance and support, and, in such a case, 
remove him as trustee. 

They will! not remove him as trustee, in case of desertion of the wife, with- 
out cause, although the husband may not have been entirely without 
fault.—Abernathy vs. Abernathy, 243 

The general rule is, that the statute of limitations will not avail a party 
in whom the law raises a trust, as against the cestui que use, 

A party standing in the nature of a trustee by construction of law may 
purchase with his owa means an outstanding lien upon the trust pro- 
perty in his hands.—Broome et al. vs. Alston, adm’r, 307 
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VARIANCE.—A variance between the amount of damages laid in the 
precipe and that in the declaration, affords no ground upon which to 
predicate a writ of error.—McKay vs. Friebele, 

VENDOR AND PURCHASER.—A sale of personal property,as of hogs, 
is not complete without delivery, identification or discrimination, and 
it is the duty of the vendor to make this, unless otherwise agreed.— 
Stafford ys. Anders, 

Where the object of the bill is to compel the “specifie performance” 
of a contract, if the prayer be denied, (as a general rule,) the bill will 
be dismissed; but there are exceptional cases, as where equity is found 
to have arisen between the parties to the contract growing out of its 
peculiar character or nature. In such case, the bill may be retained 
for the purpose of having that equity adjusted. 

Where one contracts to purchase real estate and proceeds to erect im- 
provements thereon, if compensation therefor be decreed him, the 
amount is to be based upon the actual value of the improvements, or, 
ata farthest, upon a reasonable allowance, and not upon the smount 
expended. 

A bona fitle purchaser for value will not be affeeted by any prior existing 
equities of which he had no notice at the time of his purchase, but a 
“purehaser ” in this connexion is one who gives a present value for the 
purchase (cither by the payment of money or the surrender of a secu- 
rity.) If the consideration be founded upon a pre-existing debt, the 
rule does not apply.—Glinski and Gilliland vs, Zawadski, 

VERDICT.—The Supreme Court will not remand a eause, simply on the 
ground of a s/ivht excess in the amount of the verdict.—Milton vs. 
Blackshear, 

When there is conflicting evidence and the verdict is not manifestly 
against the weight of evidence, the Court will not interpose to set aside 
the verdict of a jury.—Tallahassee Railroad Co, vs. Macon, 

The appellate Court will intend that everything necessary to sustain the 
verdict was proved unless the omirsion was taken advantage of by ex- 
ception in the Court below.—Miller & Criglar vs, Kingsbury, 

Where a new trial is moved for on the ground of misdirection, calculated 
to raise an immaterial issue, if the Court see that justice has been done 
between the parties and there was no evidence by which they could 
have been misied, they will not disturb the verdict.—Prescott vs. John- 
son, 

WAIVER.—If a party, after judgment upon demurrer is given against 
him, goes on to amend his pleadings and make an issue to the country, 

he thereby waives bis exceptions to the judgment upon the demurrer, 
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and will not be permitted to assign it for error in the Appellate Court. 
Ellison vs. Allen, 

WIDOW.—(See Downess. ) 

WILL.—A will by a testator devising “ to his wife, her heirs and assigns, 
all the property, goods, chattels, rights and credits of which he may 
be possessed for and during her natural life, except as hereafter pro- 
vided,” and that provision was to pay $2,000 to his nephew and rela- 
tive, confers the absolute estate and interest in the wife, subject to the 
proviso.—Merritt and wife vs. Brantly, 


WITNESS —On the trial of a suit instituted to recover the price of cattle 
sold, a witness was asked whether he did or did not have a stock of 
cattle running with the stock of Alderman Carlton, known as the James 
E. Hendry stock, and whether or not it was formerly of the same stock: 
Iield, the question was inadmissible.—Parker et a], vs. Hendry, adm’r, 

Where a witness has a joint interest with the party who calls him, either 
in the subject matter to be recovered or in the contract as a general 
partner, joint or part owner or joint-contractor, by which he has an in- 
terest in the very thing claimed, or in the money to be recovered or in 
the eosts incidental to the suit, he is incompetent to give evidence for 
that party. 

Where two enter into an agreement to share the profits of an enterprise, 
involving a contribution of labor, if a third party enter into a similar 
agreement with ene of them to share in his portion of the profits anda 
suit arises between the two involving the partition under the original 
agreement, this third party is incapacitated by interest from testifying 
as a witness in behalf of him with whom he has made the sub-contract. 
Hooker ¥s. Johnson, 

WRIT OF ERROR.—The omission to add the “similiter” or to plead 
to a particular count, where the issue has been joined upon other 
counts of the declaration, affords no ground for a writ of error,—Burk 
vs, Clark, 


A variance between the amount of damages Jaid in the pracipe and that 


in the declaration, affords no ground upon thich to predicate a writ of 


error.—McKay vs. Friebele, 

Where any of the pleadings of either party is pronounced insufficient 
upon demurrer, and the party against whom the ruling is made pre- 
ceeds to plead over, the act of pleading over is a waiver of his excep- 
tion to the ruling, and the point will not be considered in this Court. 
If he desires to avail himself of the exceptions, he must rest upon the 
ruling «nd make that the ground of his appeal or writ of e:ror,— 

Hooker vs. Johnson, 
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